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“Anyone Can Get Old. All You Have To Do Is Live 
Long Enough.” 

Groucho Marx 

No Less a Fraud than so-called Hard Fraud 
For reasons known only to governmental entities some insist on categorizing fraud into both “hard” and “soft” fraud. By so doing the 
governmental entities that so categorize fraud make one type of fraud less heinous and less criminal than the other. Fraud, whether 
categorized “soft” or “hard,” are criminal and if a person is tried and convicted of fraud both can be sent to jail for the same amount of 
time. 

The types of insurance fraud some call “soft fraud” is found in every type of claim presented to an insurer. 

Soft fraud, which is sometimes called opportunity fraud, occurs when a policyholder or claimant exaggerates a legitimate claim.... 
According to the Insurance Research Council, soft fraud “Is far more frequent than hard fraud… Because of the frequency of soft fraud, 
it adds more to overall claims cost than hard fraud does.” [Article by the Idaho Fraud Bureau at http://www.idfbins.com/tips-safe-
living/soft-fraud; report of the Coalition Against Insurance Fraud at http://www.insurancefraud.org/learn_about_fraud.htm; article by 
Arkansas Department of Insurance at http://www.fightfraud.arkansas.gov/] 

Soft fraud occurs when a policyholder exaggerates an otherwise legitimate claim or when an individual applies for an insurance policy 
and lies about certain conditions or circumstances to lower the policy’s premium. 

The reality is that Soft Fraud is a criminal violation and a breach of a material condition of the policy. It contributes to increased insurance 
costs.  As a result of increased insurance costs, millions of Americans cannot afford sufficient insurance coverage. One cannot commit 
an innocent or partial fraud any more than one can be partially dead. Once fraud is committed the contract of insurance is violated and 
voidable and the crime has been committed. 

Soft fraud, in contrast, usually involves legitimate losses that are exaggerated by the policyholder. For example, if a person is in a car 
accident and files a claim with her auto insurance company but overstates the severity of the damage to her car. The insured did not 
fabricate the accident or the underlying claim, but nevertheless committed soft fraud by not being completely truthful with the insurance 
company. 

In New Jersey, regardless of whether or not the fraudulent act is soft or hard, insurance fraud is a third-degree felony under New Jersey 
law. And if a person is charged with five or more acts of fraud, the charge can be elevated to a second-degree felony. This means that 
even if convicted of the lesser, third-degree charge, the person perpetrating fraud may be facing up to 18 months in jail and a $10,000 
fine. [https://www.superlawyers.com/new-jersey/article/soft-vs-hard-insurance-fraud-in-new-jersey/9c9329d5-645f-455e-8c5a-
eccdb3777fce.html] 

The discussion that follows describes the most insidious and prevalent types of soft fraud.  

Padding  
Padding is found when injuries or damages are exaggerated to increase a claim’s value. It is what has been called “an insidious type of 
fraud difficult to detect and often considered harmless by insureds, claimants, police, and prosecutors.” [Douglas G. Houser, Recognizing 
Fraud, American Educational Institute, Inc. (Second edition, 1999): page 59.] 
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Padding can come in a variety of forms. In first party claims, an insured is generally considered to be in the best position to know the 
value of property for which he or she is making a claim. An insurer depends upon the insured to provide an honest description and 
estimate of the value of the property, and most courts hold an insured to a high level of honesty when reporting a loss to an insurer.  

Padding is found in property insurance when insureds inflate the number of items lost or destroyed or exaggerate the value of the items 
claimed damaged, destroyed, or stolen. This can be as simple as increasing the size of a stolen television from 32 inches to 42 inches; 
from a cathode ray tube to flat screen; from $100 cash to $500 cash; or from two pairs of jeans to five pair. 

According to an Insurance Research Council (IRC) study, approximately 90 percent of the costs of insurance fraud are the result of 
claims padding. Claimants add damage, injuries, and fictitious passengers to their insurance claims. The other 10 percent are the result 
of organized accident staging rings. Because of the sheer number of offenders, and the light sentences received by the few that are 
convicted, pursuing these crimes has not a priority for law-enforcement or insurers. [Whyen v. Summers, 58 Misc.3d 1223(A), 97 
N.Y.S.3d 57(Table) (N.Y. Sup. Ct., 2018)] 

On third party claims the padding can be as simple as adding a week of lost earnings that, in fact, was not lost; allowing the doctor to 
bill for three visits not made; or going to a chiropractor who charges for x-rays not taken. 

Standard fire insurance, all-risk property insurance, package first party property policies and most third party liability policies state that 
the policy is void if the insured intentionally conceals or misrepresents any material fact or circumstance about the insurance or a claim, 
whether before or after the loss.  

When an insured submits fraudulent invoices to inflate a claim the insurer has the right, under the policy wording, to void the entire 
policy. The insured’s argument that he was entitled to recover that part of his claim not supported by fraudulent documents should be 
dismissed out of hand. One cannot commit a small fraud any more than a person can be just a little dead. 

An insurer that finds facts indicating fraud by exaggeration must prove the following to deny a claim: 

1. The insured intended to overestimate the value of the property. 

2. The overestimate is material. 

3. The insured intended to deceive the insurer. 

4. The insured actually deceived the insurer. 

A commentator stated that fraud “and false swearing consists in knowingly and intentionally stating upon oath that which is not true, or 
the statement of a fact which the party does not know to be true and which he has no reasonable ground for believing to be true. (Footnote 
omitted) And an evasion intended to mislead, (Footnote omitted) or a concealment may constitute a breach just as much as a direct 
falsehood.” [Appleman, Insurance Law and Practice.  (West Publishing; 1970): § 3587 at pages 591-593.] 

Some evidence is convincing on its face. For example:  

1. An insured’s willful overestimate of value in a proof of loss is sufficient to prove intent to defraud.  

2. An overestimate made with “reckless disregard” for the truth can also prove intent to defraud.  

a. “Reckless disregard” is defined “as stating as a fact something about which the insured has no reliable 
knowledge. If, on the other hand, the insured makes an innocent overestimate, the policy will not be void.” 

[Douglas G. Houser, Recognizing Fraud. American Educational Institute, Inc. (Second edition, 1999): page 
59.] (Emphasis added.)  

3. As the courts in Illinois have held for more than 30 years, “fraud and false swearing is a question of fact for the jury, 
but it becomes a question of law when the insured’s misrepresentations cannot in any way be seen as innocent.” [Folk 
v. National Ben Franklin Insurance Co., 45 Ill.App.3d 595, 597, 4 Ill. Dec. 104, 105, 359 N.E.2d 1056, 1057 (1976); 
and Lykos v. American Home Insurance Co., 609 F.2d 314 (7th Cir. 11/30/1979).] 

a. In Lykos, the evidence presented at trial was overwhelming that the insured had committed arson and had sworn 
falsely in the presentation of the claim. 

4. The US Supreme Court has long held that false statements about the acquisition of insured property are material as a 
matter of law when the existence of an insurable interest or ownership is at issue.  

a. In Claflin v. Commonwealth Ins. Co., 110 U.S. 81 (1884), the Supreme Court affirmed the trial court’s instruction 
to the jury that the insured’s answer concerning the manner in which he paid for the insured goods was material 
as a matter of law.  

The materiality of a misrepresentation or concealment of a material fact is usually a mixed question of law and fact that under most 
circumstances should be determined by the trier of fact. However, materiality “can be decided as a matter of law if reasonable minds 
could not differ on the question.”  [Wagnon v. State Farm Fire and Casualty Co., 146 F.3d 764 (10th Cir. 04/27/1998).] 

A misrepresentation will usually be considered material if a reasonable insurance company, in determining its course of action, would 
attach importance to the fact misrepresented or concealed. Most courts have construed materiality broadly, emphasizing in their holdings 
that the subject of the misrepresentation need not ultimately prove to be significant to the final result of the claim. All that is needed is 
that it should be reasonably relevant to the insurer’s investigation at the time.  

For instance, in Fine v. Bellefonte [Fine v. Bellefonte Underwriters Ins. Co, 725 F.2d 179, 182-84 (2d Cir. 1984).] the court held that 
materiality should not be judged by what facts later turn out to be, but whether a false statement “concerns a subject relevant and germane 
to the insurer’s investigation as it was then proceeding.”  The court also held that a falsely sworn answer is material if it “may be said 
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to have been calculated to either discourage, mislead or deflect the company’s investigation in any area that might seem to the company, 
at that time, a relevant or productive area to investigate.”  

A slight misstatement of value normally will not be sufficient to allow an insurer to void an insurance policy for fraud unless the insured 
knew at the time the misstatement was made that the statement was false, and the insurer can prove that the misstatement was made 
with the intent to deceive it. Misrepresentation, concealment, and fraud are not limited by the amount of the fraud but by the intent of 
the person making the claim. An insured who presents, with the intent to defraud, $1,000 in false invoices is as culpable as an insured 
who presents, with the intent to defraud, $1,000,000 in false claims. In both cases, if proved, the policy of insurance, by its terms and 
conditions, is void and the claim is forfeited. 

If the differences in numbers between those presented by the insured and those presented by the insurer are honest differences of opinion 
or calculation errors a policy cannot, and should not, be declared void. The insured must intend to deceive, and the insurer must be in a 
position to prove that intent and that it was deceived before it can void the policy.  

For example, if an insured values her computer at the price she paid for it, not knowing that a replacement could be bought for $2,000 
less, there is probably no willful misstatement. However, if an insured claims his $50 Timex watch is a Rolex valued at $26,000, the 
misrepresentation is clearly material and willful.  

In liability claims, padding is difficult to detect. According to new findings from an online Insurance Research Council (IRC) public 
opinion study, 24 percent of Americans believe it is acceptable to increase an insurance claim by a small amount to make up for 
deductible they are required to pay, lower than the 33 percent found in a 2002 telephone survey. Additionally, 18 percent believe it is 
acceptable to increase a claim to make up for premiums paid in previous years when they had no claims, the lowest percentage since the 
question was first asked in a 1981 in a home survey. Younger respondents, especially young men, were much more likely to view claim 
padding as acceptable. For example, among males aged 18 - 34, 23 percent agree it is all right to increase claim amounts to make up for 
premiums, compared with just 5 percent of their older male counterparts and just 8 percent of females aged 18 – 34. [The Insurance 
Research Council, 2013 https://www.insurance-research.org/search/node/fraud] 

Even more people feel it is reasonable to distort policy information to reduce their premiums.  Other studies discovered that one-third 
of all bodily injury claims for auto accidents contain some amount of fraud, but only 3% are totally fraudulent claims resulting from 
deliberate scams such as “staged accidents.” These findings, from a 1996 study by Insurance Research Council (IRC), showed that most 
of the 33 out of 100 bodily injury claims identified as fraudulent included padding. The IRC says that these claims highlight the 
opportunistic attempts of doctors, attorneys, and claimants themselves to cheat the system. The consulting firm Accenture reported in 
2003 that nearly one in four respondents to a survey indicated that they thought it was acceptable to overstate the value of an insurance 
claim. [The Psychology of “Soft Fraud” at https://www.insurance-research.org/search/node/fraud] 

Honest people deceive their insurers. They think the deception is just harmless fudging. “Soft fraud” wrongfully takes money from an 
insurer and is also a crime. Soft fraud, like hard fraud, raises everyone’s insurance costs. The greatest amount of money lost to fraud is 
lost to schemes designated as “soft fraud.” Since most soft fraud succeeds the amount, it costs the insurance industry is difficult, if not 
impossible, to determine. Prosecuting some “soft fraud” perpetrators can put the fear of prison in the minds of the general public and 
save more money, in the long run, than prosecuting and convicting a single major fraud perpetrator. Unfortunately, police and prosecutors 
are often unwilling to prosecute cases of so-called “soft fraud” even when the evidence is damning. 

Years ago, the author took the Examination Under Oath of an insurance broker who inflated a claim for damage to personal property by 
creating, with the use of white out paint and a photocopy machine, fake invoices for the replacement of property never replaced to collect 
the difference between actual cash value and replacement cost value. At Examination Under Oath the insured admitted to faking the 
receipts and was eventually convicted of insurance fraud and served a few months in jail for her crime. 

“GOOD CAUSE” FRAUD  
Morally and criminally, insurance fraud is always wrongful. Many people, within the insurance industry and outside it, believe that 
because insurers are so well funded that there are good causes for committing insurance fraud. A frightening trend is emerging where 
judges, jurors and administrative law courts are refusing to convict or hold responsible perpetrators of fraud if the court is convinced 
that the fraud is for a good cause.  

“Good cause” fraud is believed to be “benign.” As a version of “soft” fraud it is justified in the minds of jurors who should recognize it 
is no less a crime than fraud for the sole reason of gaining profit. The same people would never justify the robbing of a bank or a 
convenience store for good cause. It is, however, no less a tort or a crime. The trier of fact, the judge or jury, convinced of the good 
cause will simply refuse to punish the perpetrators.  

Fraud for a good cause is just as wrong in the eyes of the law as fraud for an evil cause. Justice will fail if the subjective intent of the 
criminal becomes a defense.  

This is supremely true in the case of a “good cause insurance fraud.” Everyone who cheats an insurance company, except the most 
dedicated and professional fraudsters, believe that they are doing so for a good cause and that no one is being harmed. It is a fact, 
however, that soft fraud costs insurers more every year than major fraud rings. If the usually honest can be made to fear fraud prosecution, 
more money will be saved than by imprisoning a few hardened insurance criminals. 

This article adapted from my book Insurance Fraud Volume I at Available as a Kindle book; Available as a Hardcover; Available 
as a Paperback 
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“Every now and then, go away, have a little relaxation, for when you come back to your work your judgment will be surer. — Leonardo 
da Vinci 
"No punishment, in my opinion, is too great for the Man, who can build his greatness upon his Country's ruin." — George Washington 
"Isn't it good just to be alive on a day like this? I pity the people who aren't born yet for missing it." – L. M. Montgomery  
“It is not enough to succeed. Others must fail.” — Gore Vidal  
“Man is condemned to be free. Condemned because he did not create himself, yet is nevertheless at liberty, and from the moment he is 
thrown into this world he is responsible for everything he does.” — Jean-Paul Sartre  
"The most sacred of the duties of a government [is] to do equal and impartial justice to all citizens." —Thomas Jefferson  
“You know you’ve reached middle age when you’re cautioned to slow down by your doctor, instead of by the police.” – Joan Rivers 
“Adversity causes some men to break; others to break records.” – William Arthur Ward  
“Getting old is like climbing a mountain; you get a little out of breath, but the view is much better” — Ingrid Bergman 
“If wrinkles must be written upon our brows, let them not be written upon the heart. The spirit should never grow old.”  — James A. 
Garfield 
"Truth is incontrovertible. Panic may resent it. Ignorance may deride it. Malice may distort it. But there it is."—Winston Churchill 

Most people do not understand how hard it is to set fire to a house that will destroy the entire dwelling and its contents. Most residences 
simply do not have sufficient combustibles in the right place to allow for a sustained fire. Many homes, especially the more modern 
ones, have fail-safe devices everywhere that make accidental fires a thing of the past.  

An Insured decided that the only possible means of escaping his mortgage was to burn down his house. Being a rather imaginative 
fellow, he decided to also make the fire look like an accident.  

On leaving his house in the afternoon, he opened the gas jets on the stove, blew out the pilot on his gas dryer and water heater, and set 
the thermostat on his electronically ignited furnace to 80 degrees Fahrenheit. It was a hot Summer day, but he assumed it would 
eventually cool off a little, the thermostat would kick on the furnace, and the electronic starter would cause a gas explosion that would 
destroy the entire house. What he did not count on was Southern California’s Santa Ana Winds that brought heat from the desert and 
kept the outside temperature in the hundreds all day and into the night. The Insured was shocked that a nosey neighbor with clear sinuses 
would smell the gas, turn it off at the meter, and save the house.  

Of course, when the Insured returned home, he had to hide his disappointment that the house was still there. Undaunted, however, he 
tried again the next week. This time he took no chances. He went to the hardware store and bought a case of Coleman cooking fuel and 
spread it throughout the house. Then he tore up a book of paper matches so that there was no cover, only matches. He lit a cigarette and 
placed it low between the matches and left the house confident that when the cigarette burned down it would ignite the match heads and 
burn down the house. He was again sorely disappointed when he returned home to find the house still there.  

The would-be arsonist had his innocent wife with him as an alibi. When they entered the house, she became hysterical at the sight of the 
flammable liquids poured throughout the house. She insisted that he report the incident to the fire department. He wouldn’t do it so she, 
against his wishes, called in the Arson Investigators.  

“Boy, you were lucky.” A young fire arson unit investigator said. “The idiot who tried to set fire to your house set his fuse upside down!” 
Immediately, his partner kicked him in the shins, but it was too late to stop him.  

The fact that the cigarette, to be used as a fuse, must be placed at the head of the matches, not the base, was not known to the insured 
and the cigarette merely burned itself out.  

The Insured learned a lesson from the arson investigator. The house burned down almost totally two days later.  

The claim to the insurer included, among many other things, one encyclopedia Britannica and a wooden duck decoy. These 
inconsequential items, making up part of a claim for more than $100,000.00 in personal property, led to the Insured’s arrest when they 
were found, intact and undamaged in his temporary residence.  

The Insured was arrested for arson and insurance fraud. His claim was denied. 

He, of course, sued for bad faith, and the insurer was required to defend the lawsuit for a total of five years because it could not compel 
his testimony at deposition or trial until his criminal case was resolved. In the fifth year of the bad faith suit the insured’s lawyer called 
the insurer’s lawyer and suggested his client would provide a release and dismiss the suit with prejudice for a payment of only $5,000. 
The adjuster in charge – although he had spent over $30,000 defending the suit, refused the settlement and instructed his lawyer to offer 
only $2,000.  

Following instructions, the insulting offer was made and, much to the surprise of the defense lawyer, the offer was accepted. The suit 
finally settled with the arsonist and his presumably innocent spouse, for a payment of $2,000.00. Twenty times less than that amount 
expended by the insurer to defend the spurious lawsuit brought by the Insured. 
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Why did the Insured offer to settle for so little? For at least two reasons:  

Because the District Attorney could not set a man free to try the arson case and it was continued over and over again until all the 
witnesses were gone or had forgotten everything they knew.  

Because the District Attorney and the Insured had made a deal that if the Insured pleaded guilty to one count of insurance fraud he would 
not go to jail.  

The District Attorney, although he knew of the insurer’s interest in the case and the lawsuit pending against it did not advise the insurer 
of the deal. Of course, had the insurer known that the insured was going to plead guilty to insurance fraud they would have paid nothing.  

The case was never tried. Two days after the settlement was paid in the civil action and more than five years after the fire, the Insured 
appeared in criminal court and pleaded guilty to one count of insurance fraud. He was given probation.  The case wasn’t a priority matter 
to the prosecutor since only an insurance company was being hurt. The fact that the insurer was required to defend a bad faith suit for 
five years at enormous cost was of no apparent concern to the prosecutors.  

The Insured did not profit from the fire with a cash award. He was relieved of his mortgage debt [which the insurer was required to pay 
to the mortgagee who had not been culpable in the arson] and he paid his lawyer one third of the $2,000 settlement. Since the insured 
was judgment proof the insurer lost, as uncollectable, the amount paid to the mortgagee and sold the bare land. 

Interestingly, the arson investigator who worked so hard to find evidence to arrest the insured was later arrested and convicted as a serial 
arsonist. Apparently, he was upset that there was an arson fire in his town that he did not set. 

Adapted from my book Insurance Fraud Costs Everyone, Available as a Kindle Book and Available as a Paperback from 
Amazon.com. 

 

Barry Zalma, Esq., CFE has published five days a week videos on insurance claims, insurance claims law, insurance fraud and 
insurance coverage matters at https://www.rumble.com/zalma.https://rumble.com/c/c-262921. 

He now limits his practice to service as an insurance consultant specializing in insurance coverage, insurance claims handling, insurance 
bad faith and insurance fraud almost equally for insurers and he practiced law in California for more than 44 years as an insurance 
coverage and claims handling lawyer and more than 55 years in the insurance business. He is available at http://www.zalma.com and 
zalma@zalma.com. 

Mr. Zalma is the first recipient of the first annual Claims Magazine/ACE Legend Award. 

Over the last 55 years Barry Zalma has dedicated his life to insurance, insurance claims and the need to defeat insurance fraud. He has 
created the following library of books and other materials to make it possible for insurers and their claims staff to become insurance 
claims professionals. See the more than 500 videos at https://www.rumble.com/zalma.  

Theft by Fraud, Trick or Device Not Covered 
BASIC FACTS 
DISCUSSION 
An insurance policy is read as a whole, and meaning should be attributed to all terms. Unambiguous insurance policy language must be 
enforced as written. 

In the accounts receivable endorsement, defendant agreed to cover “[a]ll amounts your customers owe you that you cannot collect” and 
“[o]ther expenses you reasonably incur to reestablish your records which result from direct physical loss of or damage to your records 
of accounts receivable.” Thus, contrary to plaintiff’s argument, the term “accounts receivable” is more than just a label on the 
endorsement, it is a term itself in the language of the policy. For its part, the trial court defined the term as involving “a bill/statement, 
repeated billings followed by informal and friendly inquiries, and then stronger language and efforts.” 

Under the trial court’s formulation, the account was an account receivable because plaintiff did record a statement for the transaction in 
its accounts, and made efforts to collect the money, at first with friendly inquiries and ultimately culminating in involving law 
enforcement and filing this lawsuit. Even though the account itself was an account receivable it was not an account receivable with a 
“customer.” 

The question of whether the imposter was a “customer” under the policy required the Court of Appeal to address three questions. 

1. If the insurance policy is not rendered ambiguous simply because the term “customer” is undefined. 

2. If the relevant question is whether the policy, when read fairly and as a whole, permits differing interpretations as to whether 
coverage is afforded. 
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3. If the policy, in general, does not cover losses that are the result of fraud. 

Specifically, in the exclusions for covered losses, the parties agreed that defendant would not be responsible to pay for losses that were 
the result of “[v]oluntary parting with any property by you or anyone else to whom you have entrusted the property if induced to do so 
by any fraudulent scheme, trick, device, or false pretense.” Plaintiff contends it negotiated around this provision by incorporating the 
accounts receivable endorsement, essentially arguing that because a customer can cause plaintiff to have a loss on an account by failing 
to pay, and because an imposter can be a customer, the imposter, by defrauding plaintiff, can cause the loss which must be covered by 
defendant. This is not a fair reading of the entire policy because an imposter is not a customer. 

The term “customer” is defined in Black’s Law Dictionary (11th ed) as “[a] buyer or purchaser of goods or services; esp., the frequent 
or occasional patron of a business establishment.” The relevant terms in this definition are “buyer” and “purchaser,” both of which imply 
the exchange of money from the customer for goods or services from the business. In this case, not only was there not an exchange of 
money, but it is also clear that there never was an intent by the imposter to ever pay for the computer equipment. Thus, under the 
dictionary definition, the term “customer” does not encompass the imposter that defrauded plaintiff in this case. 

Defendant issued the policy to plaintiff under which the parties agreed that defendant would not cover losses that resulted from any 
fraudulent scheme, trick, device, or false pretense. 

ZIFL OPINION 
Insurance is a contract designed to indemnify an insured against fortuitous losses. However, even if a fraudster obtains product by 
tricking the insured into believing they were selling to a City, it was defrauded and that person was not a “customer” because he or she 
never intended to purchase the computer equipment. The “fraudulent scheme, trick, device, or false pretense” exclusion is hoary with 
age and fits the facts of this claim perfectly. 

 

 

 

 

 

 

 

A chiro lied he had a medical license while inflating patients’ medical conditions for his cut of more than $3.5M of federal and 
private disability payments. Despite lacking a license, Thomas G. Hobbs bought and dispensed prescription meds, gave injections and 
dispensed meds intravenously to patients. The Arnold, Mo. man also fraudulently helped patients receive disability money. He charged 
patients between $2K-$8.6K to prepare disability forms. He also coached them to lie that they couldn’t perform basic activities such as 
lifting, standing, walking, sitting, remembering and taking care of personal needs. And Hobbs used a fake medical license number so 
his medical opinions had more weight than federal and private insurance medical experts. He even forged medical reports to give the 
appearance he had a long history with the patients. Many of his claimed services were phantom, unneeded or provided by unqualified 
persons to make it seem patients were disabled. The procedures included MRIs, CT scans and heart tests. Hobbs also submitted numerous 
claims for office visits when he hadn’t provided the required face-to-face patient evaluation and case management. Hobbs pled federally 
guilty and will be sentenced April 19. 

Backing out of his driveway, Steffan J. Sisson told Geico he struck a pole. The Smithport, Pa.-area man claimed he damaged his 
vehicle, including the rear taillight. Sisson filed an online claim with Geico in December 2021. Something didn’t add up, so Geico 
investigated. Sisson had reported another accident on July 7, 2022 and Geico sent him a check for $6.9K. Yet the damage from his 
December bang-up appeared to be the same as the July claim, except for the wrecked rear taillight. Turns out Sisson pocketed the $6.9K 
in July, yet didn’t fix his car. When he damaged the car a second time, he tried to get paid again for the original damage. Law enforcement 
also found 15 grams of meth and 200 bags of fentanyl in his home. Sisson was handed nine years and 7 months in state prison for 
insurance fraud, DUI and possessing meth. 

Funeral escort firm owner Jeremy Dewitte insured his Metro State motorcycles as personal vehicles under his wife’s name to 
falsely evade higher premiums charged for business vehicles, officials allege in the Orlando area. Dewitte hired out his police-
style motorcycles for funeral motorcades, significantly lowering what should’ve been business premiums. He had a second career 
of allegedly defrauding insurers with inflated damage claims from crashes. Dewitte submitted photos and invoices for a 2020 crash in 
Orlando. He told responding troopers that his employee drove the car. Then he told his insurer that he drove, and inflated damage 
estimates for his insurer. Dewitte gave the insurer multiple damage photos, yet metadata showed the photos were taken in 2017 and 
2019. After the May 2020 crash, investigators said Dewitte received $9.4K for the 2020 crash, including a $2K for injury claims despite 
not being the driver. Five months later, Dewitte pulled the same stunt with a different insurer five months later. He submitted some of 
the same photos and invoices from the May crash. Included was an invoice for motorcycle parts — even though Dewitte drove a Chevy 
Tahoe. The other driver and Dewitte’s passenger both said he intentionally caused the crash by accelerating into the rear of the other car. 
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Separately, Dewitte also submitted a repair invoice to replace his vehicle’s lights. The invoice number matched an invoice involving 
another false claim involving a 2018 incident. He faces a dozen charges, including violating his probation as a convicted sex offender 
DeWitte was also convicted of impersonating a police officer. 

The Washington insurance department shares two guilty pleas: Joseph David Calvert. The Selah man told Homesite Insurance, 
claiming he ran his vehicle into a car lift inside his body shop. Homesite discovered that Calvert had already filed and been paid for a 
claim with Farmers Insurance for the same damages. Homesite denied his $10.6K claim. A week and a half after Homesite denied the 
claim, Calvert filed a $7.9K claim with Metromile Insurance, stating he’d run his vehicle into an object. Metromile requested photos 
from Calvert’s earlier claims and discovered it was the same damage he’d already claimed. Tory McMillen. The Friday Harbor man 
bought a 2012 Volvo S80 sedan in March 2021. Two months later, McMillen filed a claim with Geico. An unknown male he met at a 
bar had vandalized the car, he lied. Geico discovered that the damage existed before McMillen bought the Volvo. The insurer denied 
McMillen’s $6K claim. The insurance department’s Criminal Investigation Unit completed both probes, leading to the Calvert’s and 
McMillen’s guilty pleas. 

A contractor staged flooding and other destructive losses to steal insurance payouts. Isrrael Millan borrowed two vehicles to stage 
a collision in Yuma, Ariz. He arranged to have a man’s home flooded a month later. The insurer paid Millan for the restoration work. He 
set up another home flood a month after that incident. Next, Millan hired two cronies to crash a U-Haul into the Sunshine Market and 
Liquor Convenience Store in Yuma. He told the owner to file a claim so Millan would be paid to fix the property. The U-Haul’s insurer 
suspected a ruse. Instead of paying the claim, the insurer referred the case to the FBI. Millan was federally convicted and will be 
sentenced Feb. 23. 

A public adjuster forged signatures on $592K of insurance checks intended for seven client victims whose homes were damaged 
by Hurricane Ida, the Louisiana State Police say. The allegations: Andrew Joseph Mitchell began soliciting property-damage victims 
after Ida barreled through several Louisiana parishes. After obtaining a greater insurance settlement, the Texas-based adjuster deposited 
the funds without paying the homeowners. Mitchell forged the homeowner’s signature to obtain the money. The Texas insurance 
department also charged Mitchell civilly. He stole $7.6B from 14 clients. Among the victims, Mitchell cashed four insurer checks worth 
more than $6M intended for the Friendship Missionary Baptist Church in Albany, Ga. He also took $322.5K of insurer checks intended 
for the St. Paul Lutheran Church in Minnesota. He returned the money — minus his fee — after the church filed a police complaint. 
And Mitchell charged clients more than the maximum 10% fee allowed by Texas, while using corporate names that weren’t licensed. 

Seneca Birchmore lost his agent license because he wrote unauthorized life policies to illegally collect more than $8K of life 
commissions. The Cincinnati man then stole the IDs of two other agents to write more life policies for clients who didn’t want them. 
Birchmore deposited more than $93K of commissions from dozens of their clients into his own bank accounts. Law enforcement 
received complaints from victims that money was being automatically withdrawn from their bank accounts for policies they never 
bought. Many victims were seniors. In a separate incident, Birchmore fraudulently obtained two COVID Paycheck Protection Program 
loans worth more than $40K. Birchmore falsely claimed on the loan applications that he owned a business with more than $13M in 
gross income in 2019. Birchmore pled federally guilty to the ID thefts and must repay $143K; no word on jail time. He’s also federally 
charged for the alleged PPP con. 

A dockworker at the Port of Long Beach fraudulently billed his union’s health plan for sexual services. Cameron Rahm is one of 
nine to submit more than $2.1M in fraudulent claims to their union’s health insurance plan for sexual services — and phantom physical 
therapy. Rahm obtained sex from women at three businesses that offered chiro, PT and acupuncture. Rahm’s health plan was run by the 
International Longshore and Warehouse Union and Pacific Maritime Association. He made $178.4K of false chiro and PT claims under 
the name of his wife, who was a plan beneficiary. He also requested $240 in cash per month from a colluding crony in exchange for his 
authorization to submit false claims for reimbursement for phantom services. Rahm pled guilty and faces up to 10 years in federal prison 
when sentenced. Four other dockworkers at the Port of Long Beach also pled guilty and face up to 10 years. 

Life insurance and a bitter custody battle formed the motives for Robert Alan Fratta’s hired shooting of his estranged wife. The 
Texas man was executed by lethal injection Tuesday. Farah was found shot twice in the head in the garage of her home in a Houston 
suburb in 1994. Fratta tried to collect on her life policy just days after her death. He hired a teenager to kill Farah for $1K and a Jeep. 
Fratta barely tried to hide his tracks. He told a variety of friends he wanted Farah dead, and asked them if they knew anyone, he could 
pay to have her killed. He told one pal, "I'll just kill her, and I'll do my time and when I get out, I'll have my kids.” Fratta didn’t help his 
case when TV cameras caught him with a big grin after leaving a police interview shortly after Farah was killed. Fratta spent decades 
on death row, repeatedly appealing his 1995 conviction. He was given a final chance to make at least some peace with himself and 
family. When asked if he had any final words, Fratta simply said “No.” 

The insurance industry has been less than effective in training its personnel. Their employees, whether in claims, underwriting or sales, 
are hungry for education and training to improve their work in the industry. 
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Insurers without sufficient personnel to make a classroom training program practical have available options. If the insurer desires to 
honor its employees who wish to improve their knowledge and skills can do so inexpensively by adding to each employee’s library a 
complete insurance library by internationally recognized insurance coverage, claims handling, fraud, and insurance law expert and 
author, Barry Zalma, Esq., CFE. 

If funds are not available for training vendors can be willing to assist. Although vendors are usually prohibited from making gifts to the 
insurer’s employees, they may agree to donations to the insurer of educational materials that will help the employees improve their 
abilities for acknowledgement of the presentation. 

Every insurer, insurance syndicate, insurance brokerage, insurance sales agency, insurer branch office, and vendors to the insurance 
industry should add to the libraries of their various offices or employees. 

To add to the professionalism of the staff of insurance professionals, the insurer should make available to each the following books that 
are available at reasonable prices from amazon.com, the American Bar Association, Thomson Reuters, or Full Court Press, written by 
Barry Zalma. Details about each book are available at Barry Zalma’s Insurance Claims Library at https://zalma.com/blog/insurance-
claims-library/: 

 The Compact Book on Ethics for the Insurance Professional 

 The Compact Book of Adjusting Property Insurance Claims – Third 
Edition 

 The Compact Book of Adjusting Liability Claims – Third Edition 

 How to Acquire, Understand, and Make a Successful Claim on a 
Commercial Property Insurance Policy 

 The Tort of Bad Faith 

 The Equitable Remedy of Rescission 

 Insurance Fraudsters Deserve No Quarter 

 The Examination Under Oath to Resolve Insurance Claims 

 Insurance Fraud – Volume I and Volume II 

 Construction Defects and Insurance Second Edition (8 volumes) 

 Insurance Fraud Costs Everyone 

 California SIU Regulations 2020 

 California Fair Claims Settlement Practices Regulations 2022 

 Zalma’s Mold & Fungi Handbook 

 Zalma on Insurance Claims – Third Edition (ten volumes) 

 Mold Claims (two volumes) 

 Several True Insurance Crimes Novels and Novellas 

 From the American Bar Association  

o Getting the Whole Truth: Interviewing Techniques for the 
Lawyer 

o The Commercial Property Insurance Policy Deskbook 

o The Insurance Fraud Deskbook 

o Diminution in Value Damages 

 From Full Court Press  

o The Insurance Law Deskbook 

o California Insurance Law Deskbook 

o Zalma on Property and Casualty Insurance 

o Insurance Bad Faith and Punitive Damages Deskbook 

 From Thomson Reuters  

o Property Investigation Checklists Uncovering Insurance 
Fraud, 13th Edition 

Details about each book available at the Insurance Claims Library at https://zalma.com/blog/insurance-
claims-library/ 

Free Resources 
In addition you should make available the following free services: the podcast Zalma On Insurance at 
https://anchor.fm/barry-zalma; Zalma’s Insurance Fraud Letter at https://zalma.com/zalmas-insurance-
fraud-letter-2/; Mr. Zalma is on Twitter at https://twitter.com/bzalma; Barry Zalma videos are available at Rumble.com at 
https://rumble.com/c/c-262921; Barry Zalma videos on YouTube- at 
https://www.youtube.com/channel/UCysiZklEtxZsSF9DfC0Expg; Read posts from Barry Zalma at 
https://parler.com/profile/Zalma/posts and GTTR at https://gettr.com/@zalma;  the podcast Zalma On Insurance at 
https://anchor.fm/barry-zalma. 

Subscription Services 
You can subscribe, for only $5 a month or $50 a year, to special videos from “Zalma on Insurance” at 
https://zalmaoninsurance.locals.com/subscribe; and “Excellence in Claims Handling” at https://barryzalma.substack.com/welcome. 

 

Urine Tester Convicted of Health Care Fraud 
Donald Booker of Charlotte, North Carolina, was convicted of conspiracy to commit health care fraud, multiple violations of the Anti-
Kickback Statute, money laundering conspiracy, and money laundering. 

Booker owned United Diagnostics Laboratories (UDL), a urine toxicology testing laboratory, and United Youth Care Services 
(UYCS), a mental health and substance abuse treatment services provider. Booker’s co-defendant, Delores Jordan, pleaded guilty to 
health care fraud conspiracy and money laundering conspiracy in December and owned Legacy Housing, a housing provider. 

From January 2016 to August 2019, Booker and his co-conspirators defrauded the North Carolina Medicaid program of more than $11 
million. Jordan would recruit people who were Medicaid eligible for housing and other programs and services. They would require 
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beneficiaries to submit urine samples when they enrolled in the program, and they provided the samples to Booker and UDL for testing 
that wasn’t medically necessary. Booker paid illegal kickbacks to Jordan and others in exchange for these urine samples. Booker and 
Jordan also laundered the proceeds to conceal and disguise the nature and source of the illegal kickback payments. 

Convicted of Medicaid Fraud 
Jeffrey Stoker, of Middleton, Idaho, pleaded guilty to Soliciting and Conspiring to Commit the Crime of Forgery as a part of a scheme 
to defraud the Idaho Medicaid program. 

Attorney General Raúl Labrador has announced that a Stoker was sentenced on Thursday, August 25, 2022. 

Fourth District Judge Lynn Norton sentenced Stoker to a suspended sentence of seven years with one year fixed. He was placed on 
probation for seven years. The court ordered Stoker to serve 90 days in the Ada County Jail and pay $248,696.33 in restitution, and 
court costs. Attorney General Labrador said, “I am committed to protecting Idaho taxpayers from fraudsters and ensuring that our 
citizens have medical resources available when severe needs arise.” 

Stoker was the owner and operator of Canyon County Home Care, Inc., a company that provided in-home health care services to 
approved Idaho Medicaid participants with disabilities. Medicaid Fraud Investigators determined that in 2020 Stoker executed a scheme 
to wrongfully obtain Idaho Medicaid funds for nursing services and assessments that were not being provided. During an audit by the 
Medicaid Program Integrity Unit, he made false representations and directed billing personnel to make false representations that nursing 
services were being provided to Medicaid participants who were clients or patients of Canyon County Home Care. Stoker solicited two 
nurses to fabricate required documentation so that Stoker would appear to be complying with Idaho Medicaid staffing regulations. In 
one instance, Stoker and a local nurse falsified an employment contract and tax forms to make it appear that she was a full-time employee 
of Canyon County Home Care. 

Johnson County, Kansas Woman Sentenced, Ordered To Pay More Than $31,000 In Restitution For 
Medicaid Fraud  
Carol Elaine Hensley, 63, of Overland Park, of Johnson County, Kansas was sentenced to 24 months in jail and ordered to pay more 
than $31,000 in restitution to the Kansas Medicaid program for Medicaid fraud, Kansas Attorney General Kris Kobach said today. 

Hensley pled guilty in Johnson County District Court to one count of making a false claim, statement or representation to the Medicaid 
program and one count of unlawful acts concerning computers. Johnson County District Court Judge Timothy P. McCarthy sentenced 
Carol Hensley to 24 months in jail and ordered her to pay $31,174.49 in restitution. The jail sentence was suspended, and she was 
ordered to serve 12 months of supervised probation. 

An investigation found that Hensley had served as a personal care attendant for her two adult children who are Medicaid beneficiaries. 
From January 1, 2018, through February 28, 2022, Hensley submitted false claims for payment to the Medicaid program as if she was 
providing services to the adult children. Investigators found that Hensley was in fact working different jobs or her adult children were 
in day support services. 

Physician Convicted for Misappropriating Approximately $250,000 from COVID-19 Relief Programs 
Dr. Francis F. Joseph, 57, of Highlands Ranch, Colorado, received government funds for COVID-19 relief from the Accelerated and 
Advance Payment Program and the Paycheck Protection Program. Each program was designed to provide emergency financial 
assistance to medical providers and small businesses who were suffering the economic effects resulting from the COVID-19 pandemic. 
In all, Joseph received approximately $250,000 from these funds and fraudulently used the money to pay for his own personal expenses, 
and not in accordance with the terms of the relief programs. 

A federal jury convicted Joseph for misappropriating approximately $250,000 from two separate COVID-19 relief programs. 

According to court documents and evidence presented at trial, Joseph was convicted in the District of Colorado of theft in connection 
with healthcare and wire fraud. The jury acquitted Joseph of theft of government property related to a separate Covid-relief payment. 
He faces a maximum penalty of 20 years in prison on the wire-fraud count. A sentencing date has not yet been set. 

Woman Convicted for Billing Claims as Part of $65 Million Pharmaceutical “Coupon” Fraud 
Suzan Berro, 23, a Dearborn woman was convicted by a federal jury on charges of conspiracy to commit wire fraud and wire fraud, 
related to her participation in a multi-year scheme to obtain more than $65 million from numerous pharmaceutical co-pay assistance 
programs.  

A six-day trial, conducted before United States District Judge Nancy G. Edmunds, resulted in the conviction and Berro’s sentencing 
hearing is scheduled for May 1, 2023, where she faces a maximum of twenty years in prison on each count. 

According to court documents and evidence presented at trial, Berro, engaged in a conspiracy to submit fraudulent reimbursement claims 
to numerous pharmaceutical manufacturer’s co-pay assistance programs. These manufacturer-sponsored “coupon” programs exist to 
assist real patients with the often-high costs associated with name brand prescription drugs. The evidence showed that Berro, who 
participated in the scheme for nearly a year, was a biller for multiple pharmacies. In that role, she created fake “prescriptions” for fake 
“patients” by taking addresses from real estate lists, making up names and birth dates, selecting expensive name brand, and then 
ultimately pairing them with real doctors’ names and credentials. The evidence showed that the conspiracy went to great lengths to make 
the supposed patients appear real, including ensuring that all three addresses—the real doctor, the fake pharmacy, and the made-up 
patient—were in close, geographic proximity. However, witness testimony revealed that the majority of pharmacies only existed on 
paper and never opened to the public, nor even ordered inventory. In total, Berro and her co-conspirators submitted fraudulent claims 
on behalf of more than 40 pharmacies, totaling over $65 million. 



Mr. Biden & Mr. Putin: Exegetically Speaking Know Thy Self 

Zalma’s Insurance Fraud Letter – Page 10 –The Source For Insurance Fraud Professionals 

The jury's verdict confirms an alarming and unacceptable trend of individuals attempting to exploit segments of the health care system 
designed to help those who legitimately need prescription assistance.  

Nurse Sentenced to Federal Prison for Stealing Pain Medication from Elderly Nursing Home Resident in Waterloo  
Forfeits State of Iowa Nursing License to the United States 
Kelsey Ann Baxter, age 33, an Evansdale nurse who stole pain medication from an elderly nursing home resident in Waterloo was 
sentenced on January 4, 2023, to federal prison, received the prison term after a July 19, 2022 guilty plea to one count of acquiring a 
controlled substance by means of misrepresentation, fraud, deception, and subterfuge.  

In a plea agreement, Baxter admitted she was working at a Waterloo nursing home as a licensed practical nurse in the State of Iowa. In 
April 2021, Baxter was caught stealing and consuming two morphine pills that were intended for an elderly resident of the nursing 
home. The nursing home investigated and discovered that Baxter had diverted 43 morphine pills to her own use over a two-week period 
in April 2021. The elderly resident of the nursing home, who suffered pain from physical ailments, indicated that she had not received 
pain medication even though Baxter had documented in the elderly resident’s handwritten and electronic medical records that the 
resident had received the pain medication. The nursing home terminated Baxter’s employment after she tested positive for opiates 
without having a prescription for them. The nursing home had previously suspected Baxter of drug diversion as she was noticeably 
slurring her speech and disoriented while on the job. Baxter admitted she falsified the elderly nursing home resident’s physical and 
electronic medical records and the nursing home’s narcotics logs. 

While this case was pending, Baxter repeatedly violated the terms of her pretrial release. Ultimately, a federal judge ordered Baxter 
confined in her home while awaiting her sentencing hearing, because she repeatedly used controlled substances while on pretrial release. 
In July 2022, Baxter was convicted in state court of making a false report to law enforcement before she was charged in federal court. 

Baxter was sentenced in Cedar Rapids by United States District Court Judge C.J. Williams. Baxter was sentenced to one month 
imprisonment. She must also serve a one-year term of supervised release after the prison term. There is no parole in the federal system. 
Baxter also agreed to forfeit her State of Iowa nursing license to the United States. 

Baxter was released on the bond previously set and is to surrender to the Bureau of Prisons on a date yet to be set.  

Certified Nurse Practitioner Sentenced to 2 Years in Prison for Drug Diversion and Health Care Fraud 
Larry J. Goisse, Jr., 38, of the Pittsburg’s Mt. Washington neighborhood, was sentenced to 24 months in prison to be followed by three 
years of supervised release by Senior United States District Judge Nora Barry Fischer. On October 4, 2022, Goisse pled guilty to one 
count of an Indictment charging him with drug diversion, and five counts of an Information charging him with health care fraud. 

In connection with the guilty plea, the court was advised that in September 2018 through January 2019, Goisse, a former certified nurse 
practitioner, illegally prescribed the scheduled drug Aderall after his state medical license was revoked and he lost his DEA registration. 
In order to continue to receive payments from Medicare, Goisse submitted claims to Medicare for office visits under a co-worker’s 
license after suspension. 

Judge Fischer stated that Aderall, the drug diverted by Goisse, is a highly addictive drug and could cause harm if incorrectly prescribed. 
Goisse’s conduct in diverting Aderall created a serious harm beyond monetary loss and that Goisse’s actions had a destructive effect on 
his patients relying on him for health care. 

Former Louisiana Health Clinic CEO Sentenced to 82 Months in Federal Prison for Medicaid Fraud Scheme  
Victor Clark Kirk, age 73, of Baton Rouge, Louisiana, was sentenced by U.S. District Judge Brian Jackson to 82 months in federal 
prison following his convictions for conspiracy to commit health care fraud and health care fraud. The Court further sentenced Kirk to 
serve three years of supervised release following his term of imprisonment and ordered him to pay restitution in the amount of 
$1,841,527.31 to the Louisiana Medicaid Program. 

After a six-day trial, the jury unanimously convicted Kirk of defrauding the Louisiana Medicaid Program of over $1.8 million and 
causing false medical diagnoses of children. According to court documents and evidence presented at trial, Kirk was the CEO of St. 
Gabriel Health Clinic, Inc. (St. Gabriel), a Louisiana non-profit corporation that provided health care services to Medicaid recipients. 
St. Gabriel operated in local elementary and high schools to provide routine medical services. Evidence at trial showed that St. Gabriel 
practitioners, at Kirk’s direction, also provided educational programs—including a program called “Character Counts!”—to entire 
classrooms of students during regular class periods. These educational classes taught students character traits such as respect and 
trustworthiness. However, evidence at trial showed that for several years, Kirk caused the fraudulent billing of these programs to 
Medicaid as group psychotherapy.  The evidence further showed that to facilitate the fraudulent scheme, Kirk directed that St. Gabriel 
practitioners falsely diagnose students, including children as young as kindergartners, with serious mental health disorders, such as 
impulse control disorder and attention deficit disorder. From 2011 through 2015, Kirk caused over $1.8 million in fraudulent claims for 
purported group psychotherapy services. 

DePuy Synthes, Inc. Agrees to Pay $9.75 Million to Settle Allegations Concerning Kickbacks Paid to 
Massachusetts Orthopedic Surgeon 
DePuy Synthes, Inc. (DePuy), a subsidiary of Johnson & Johnson, and a medical device manufacturer agreed to pay $9.75 million to 
resolve allegations it violated the False Claims Act by paying kickbacks to an orthopedic surgeon based in Massachusetts to induce his 
use of DePuy products. 

The settlement announced January 20, 2023 resolves allegations that DePuy violated the Anti-Kickback Statute (AKS) and caused the 
submission of false or fraudulent claims to Medicare by paying the orthopedic surgeon kickbacks in the form of free spinal implants and 
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tools for use in surgeries that the surgeon performed overseas to induce that surgeon to use DePuy products in surgeries performed in 
the United States. As part of the settlement, DePuy has admitted that from at least July 2013 through February 2018, DePuy, acting 
through certain former sales representatives, gave the Massachusetts surgeon thousands of dollars’ worth of free DePuy implants and 
instruments, including cages, rods, screws, plates, and surgical instrumentation, that the surgeon used to perform surgeries overseas for 
patients who were not federal health care beneficiaries. Of the $9.75 million to be paid by DePuy, approximately $7.23 million will be 
returned to the federal government, and approximately $2.52 million will be returned to Massachusetts, which jointly funded claims for 
surgeries involving DePuy devices that were submitted to the Massachusetts Medicaid program. 

The AKS prohibits offering, paying, soliciting, or receiving remuneration to induce referrals of items or services covered by Medicare 
and other federally funded programs. The statute is intended to ensure that medical providers’ judgments are not compromised by 
improper financial incentives and are instead based on the best interests of their patients. 

The lawsuit was originally filed under the qui tam or whistleblower provisions of the False Claims Act by Aleksej Gusakovs, who is a 
former sales representative for DePuy. Under those provisions, private parties, known as relators, can file an action on behalf of the 
United States and receive a portion of the recovery. The qui tam case is captioned United States et al. ex rel. John Doe v. Johnson & 
Johnson, et al., No. 17-cv-11502 (D. Mass.). As part of today’s resolution, Gusakovs will receive approximately $1.37 million. 

Chicago Man Convicted of Participating in Illegal Kickback Conspiracy 
Mark Sorensen, 53, worked at Symed, a Chicago pharmacy that paid illegal kickbacks to obtain patients to bill to Medicare, TRICARE, 
and the Department of Labor’s Office of Workers’ Compensation Programs (OWCP). Between 2015 and 2018, Sorensen illegally 
bought patient leads from Bernie Perconti. Perconti obtained the leads from others, including Christine Anderson and Craig O’Neil. 
Without the involvement of the Symed, the conspirators could not have submitted claims to obtain reimbursement from Medicare or 
other federal health care benefit programs. Perconti, O’Neil, and Anderson each pleaded guilty to conspiracy to pay and receive 
kickbacks in 2019, July 2020, and January 2021, respectively, and are scheduled to be sentenced at a later date. 

A federal jury in the Northern District of Illinois convicted Sorensen, a Chicago man, for participating in a conspiracy to pay 
approximately $25 million in illegal kickbacks to generate business for his durable medical equipment pharmacy.  

According to evidence presented at trial, Sorensen was convicted of one count of conspiracy and three counts of payment of illegal 
kickbacks. He faces a maximum penalty of five years in prison on each count of conviction. A federal district court judge will determine 
any sentence after considering the U.S. Sentencing Guidelines and other statutory factors. 

Owners of Mobile Phlebotomy Company Plead Guilty to $ 7 Million Medicare Fraud  
Gabriella Santibanez, 58, and her sister Lisa Hazard, 54, both of Temecula, California, pleaded guilty to conspiring to commit over 
$7 million in health care fraud. 

According to court documents, between Dec, 1, 2015, and Dec, 1, 2020, Santibanez and Hazard ran a mobile phlebotomy company, 
PhlebXpress Inc. that provided phlebotomy and other medical collection services at patients’ homes and long-term care facilities in 
Sacramento and elsewhere. Santibanez and Hazard agreed to bill Medicare for services provided that were not reimbursable by Medicare. 
Santibanez and Hazard also agreed to bill Medicare for overstated mileage that PhlebXpress phlebotomists traveled. On average, 
Santibanez and Hazard caused false billing to Medicare of over 140 miles for each patient seen by PhlebXpress. Santibanez and Hazard 
caused a loss to Medicare of at least $7.5 million based on false billing by PhlebXpress. 

In November 2020, due to “credible allegations of fraud” at PhlebXpress, Medicare instituted a payment suspension for PhlebXpress 
under which Medicare ceased paying PhlebXpress for the services it continued to bill Medicare. 

According to court documents, between July 1, 2021, and Dec. 31, 2021, Santibanez and Hazard agreed to circumvent the payment 
suspension by representing to Medicare that services provided to Medicare patients were done by another company, Phlebotomy 
Solutions, when they were in fact being provided by PhlebXpress through its contractors and employees from PhlebXpress’s offices. 
Through Phlebotomy Solutions, Santibanez and Hazard agreed to bill Medicare for a non-reimbursable service, misrepresenting that it 
was for another reimbursable service and overstating the mileage traveled by phlebotomists in order to receive additional money from 
Medicare. For example, in September 2021, Phlebotomy Solutions billed Medicare for 124.6 miles of travel by a phlebotomist when in 
fact the phlebotomist travelled 1.4 miles. Santibanez and Hazard caused a loss to Medicare of at least $50,000 based on false billing by 
Phlebotomy Solutions. 

Santibanez and Hazard are scheduled to be sentenced by U.S. District Judge William B. Shubb on May 1, 2023. They each face a 
maximum penalty of 10 years in prison and $250,000 fine. The actual sentence, however, will be determined at the discretion of the 
court after consideration of any applicable statutory factors and the Federal Sentencing Guidelines, which consider a number of variables. 

Medical Director of Baltimore County Pain Management Clinic Sentenced for Conspiracy to Distribute 
and Dispense Oxycodone 
Norman Rosen, age 84, of Towson, Maryland, was sentenced to four months of home detention as part of 18 months of probation, 
followed by three years of supervised release, for conspiracy to distribute and dispense oxycodone in connection with his operation of 
Rosen-Hoffberg Rehabilitation and Pain Management Associates, P.A., where he was Medical Director and part owner. 

According to his guilty plea, Norman Rosen, is a doctor and was licensed to practice medicine in the State of Maryland. He served as 
the Medical Director and part-owner of Rosen-Hoffberg Rehabilitation and Pain Management (the “Practice”). Rosen primarily worked 
at the Practice’s Towson, Maryland locations. Rosen’s partner in the business and the Practice’s Associate Medical Director was Howard 
Hoffberg. 
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According to Rosen’s guilty plea, patients at the Practice were often prescribed high doses of oxycodone, and other opioid medications. 
Some patients were issued prescriptions for opioids after routinely providing aberrant urine toxicology screens, including positive results 
for cocaine and heroin; positive results for controlled substances that were not prescribed by the Practice; and/or negative results for the 
controlled substances prescribed by the Practice. Rosen knew that the Practice received complaints about the behavior of patients, 
including reports of suspected drug transactions in the parking lots near the Practice. At times, patients were observed “nodding out” in 
the waiting area of the Practice. Some patients tried to bring in urine that was not theirs in order to pass urine toxicology screens. Some 
patients of the Practice overdosed and some of these patients required hospitalization, and some died. Several major pharmacies refused 
to fill any prescriptions issued by the Practice because of the high doses being prescribed. Both Rosen and Hoffberg were aware of the 
conditions at the Practice and yet continued to prescribe medications to these patients. 

As detailed in his plea agreement, as the Medical Director, Dr. Rosen established the rules for the Practice. One of his rules was that the 
customer, i.e., the patient, is always right. Sometimes, when other providers at the Practice discharged certain patients, Rosen continued 
to treat the patients at the Towson location. At times, if a patient failed a urine toxicology screen because of illicit substances in their 
system such as heroin or cocaine, Rosen declined to discharge the patient and instead required the patient to return to the Practice more 
frequently for follow-up, sometimes as much as three times a week. 

Rosen admitted that he issued prescriptions to some patients outside the bounds of the usual medical practice and not for a legitimate 
medical purpose. For example, Rosen prescribed large doses of oxycodone and clonazepam to a patient who had eight toxicology screens 
that were positive for cocaine and whose children had been taken from her because of her drug problems. Similarly, Rosen ignored the 
red flags and prescribed oxycodone and methadone to a patient who admitted to illicit drug use; had previously been criminally charged 
for prescription fraud and drug trafficking; had overdosed; had urine toxicology screens that were positive for heroin, cocaine, and 
marijuana; and had been accused of selling her pills. 

In related cases, Rosen’s partner, Howard Hoffberg, age 66, of Reisterstown, Maryland, previously pleaded guilty to conspiracy to 
violate the anti-kickback statutes, in connection with a scheme to accept payments from a pharmaceutical company in exchange for 
prescribing a fentanyl-based drug. He was sentenced to eight months in federal prison.  Also, a physician’s assistant at the Practice, 
William Soyke, age 69, of Hanover, Pennsylvania, previously pleaded guilty to conspiracy to distribute and dispense oxycodone, 
fentanyl, methadone, and alprazolam and was sentenced to 37 months in federal prison. 

Seven Sentenced in Kickback Conspiracy to Defraud Federal Health Insurance Programs  
The following individuals have been sentenced by Senior United States District Judge Joseph F. Anderson, Jr.: 

1. Henry Barton was sentenced to 24 months in federal prison, to be followed by three-year term of court-ordered supervision. 
Barton was also ordered to pay $1,850,000.00 in restitution.   

2. David Tsui was sentenced to 15 months in federal prison, to be followed by three-year term of court-ordered supervision. Tsui 
was also ordered to pay $1,003,300.00 in restitution.  The dropship company Tsui owned was ordered to pay a $400,000 fine.   

3. Jeffrey Hoffman was sentenced to 12 months and 1 day in federal prison, to be followed by three-year term of court-ordered 
supervision. Hoffman was also ordered to pay $238,150.00 in restitution.   

4. Steve Lowell was sentenced to 12 months and 1 day in federal prison, to be followed by three-year term of court-ordered 
supervision. Lowell was also ordered to pay $919,548.00 in restitution.  

5. Christina Anderson was sentenced to 3 years’ probation, to be followed by three-year term of court-ordered supervision. 
Anderson was also ordered to pay $14,863.00 in restitution.   

6. Kathryn VanRavenstein was sentenced to 5 years’ probation, 8 months of which will be on home detention, and ordered to 
pay $46,250.00 in restitution.  

7. John Hynes was sentenced to 5 years’ probation, 180 days of which will be on home detention, and ordered to pay $39,925.00 
in restitution. 

Seven individuals were sentenced after pleading guilty for their roles in a kickback conspiracy to enrich themselves at the expense of 
the United States and beneficiaries of federal health insurance programs. 

Evidence presented to the Court showed the kickback scheme generally operated as follows: 

 Durable Medical Equipment Companies (“DME Companies”) entered into agreements with marketing companies and/or call 
centers to purchase completed product orders, sometimes referred to as “leads.” 

 These completed product orders included patient information and signed prescriptions for durable medical equipment.  

 Marketing companies and/or call centers entered into agreements with telemedicine companies to obtain the signed prescription 
and the telemedicine companies contracted with physicians, often referred to as “telemedicine physicians.” 

 The telemedicine physicians involved in the kickback conspiracy would often sign the prescriptions of the federal health 
insurance program beneficiaries without ever speaking to, examining, or following up with the patients. The telemedicine 
physicians did not have patient/healthcare professional relationships. 

 The DME companies would pay the marketing companies and/or other call centers on a per-prescription basis.  The DME 
companies would then take prescription and patient information and submit or cause to be submitted claims, or bills, to federal 
health insurance programs. 
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 To disguise the arrangement between the marketing companies/call centers and DME companies, the marketing companies/call 
centers sent invoices to the DME companies that disguised the fact that what was being purchased was a signed prescription 
and patient information. 

 The scheme used drop ship companies to process the orders and ultimately ship the DME products to the beneficiaries. These 
dropship companies were paid by the DME companies participating in the scheme. 

The individuals sentenced were involved in the kickback conspiracy as owners of the marketing companies or call centers, owners of 
the dropship companies, telemedicine physicians, or owners of the DME companies billing the federal health insurance programs.  

Guilty to Embezzling Over $1.2 Million and Defrauding the Government 
Jack Massarsky, 65, pleaded guilty to one count of mail fraud and one count of wire fraud before U.S. District Court Chief Judge F. 
Dennis Saylor IV, who scheduled sentencing for May 15, 2023. Massarsky was charged on Dec. 13, 2022.  

Between 2015 and 2021, Massarsky worked as a dentist and bookkeeper for a general dentistry practice located in Hyannis. In 2015, 
Massarsky opened a secret bank account in the name of the dentistry practice. Massarsky then intercepted insurance reimbursement 
checks sent to the dentistry practice in the mail and deposited those checks in the secret bank account. Massarsky continued this practice 
for over five years and embezzled over $1.2 million. Massarsky used the stolen funds for personal and family expenses. 

Additionally, Massarsky used the dentistry practice’s name to defraud the United States. In July 2020, Massarsky submitted a fraudulent 
application to the Health Resources and Services Administration Provider Relief Fund (HRSA PRF) in the name of the dentistry practice. 
The HRSA is an agency of the United States Department of Health and Human Services that provides health care to people who are 
geographically isolated or otherwise vulnerable. During the COVID-19 pandemic, the HRSA PRF provided economic assistance to 
qualifying healthcare providers, including certain dentistry practices. By submitting the fraudulent application to the HRSA PRF, 
Massarsky obtained over $52,000 in pandemic relief funds that were deposited in the secret bank account Massarsky had opened in the 
name of his employer. 

The charges of mail fraud and wire fraud each provide for a sentence of up to 20 years in prison, three years of supervised release, a fine 
of $250,000 or twice the gross gain or loss, whichever is greater, restitution and forfeiture. Sentences are imposed by a federal district 
court judge based upon the U.S. Sentencing Guidelines and statutes which govern the determination of a sentence in a criminal case. 

Two Individuals Admit Participating in Health Care Fraud and Kickback Schemes  
Scott Wohrman, 50, of Florence, Arizona, pleaded guilty by videoconference before U.S. District Judge Kevin McNulty to an 
information charging him with one count of conspiracy to violate the Federal Anti-Kickback statute and one count of conspiracy to 
commit health care fraud. On Jan. 24, 2023, David Heneghan, 53, of Indianapolis, Indiana, pleaded guilty to conspiracy to violate the 
Federal Anti-Kickback statute and conspiracy to commit health care fraud.  

The two men on January 25, 2023, admitted their roles in a health care fraud conspiracy in which they received payment for doctors’ 
orders for durable medical equipment (DME), namely orthotic braces, and genetic test referrals, U.S. Attorney Philip R. Sellinger 
announced. 

According to documents filed in this case and statements made in court: 

Heneghan and Wohrman operated American Health Screening (AHS), a company that purportedly provided marketing 
services to laboratories. From July 2020 through January 2021, Heneghan, Wohrman, and others agreed to engage in 
a scheme to provide DME orders and genetic testing referrals for Medicare beneficiaries in exchange for kickbacks of 
approximately $1,500 per patient or for each test that resulted in a reimbursement from Medicare. Heneghan and 
Wohrman entered into a sham contract and utilized fraudulent invoices to make it appear that AHS was being paid for 
legitimate services and to conceal their fraudulent kickback scheme. Heneghan and Wohrman received kickbacks of 
at least $547,310 for durable medical equipment and at least $18,319 for genetic testing. Heneghan and Wohrman’s 
scheme resulted in an actual loss to Medicare of at least $565,629. 

Heneghan and Wohrman previously pleaded guilty in the Northern District of Texas to an information charging them with conspiracy 
to defraud the Federal Anti-Kickback statute. 

The count of conspiracy to commit health care fraud carries a maximum potential punishment of 10 years in prison. The count of 
conspiracy to violate the Anti-Kickback Statute carries a maximum potential penalty of five years in prison. Both offenses are also 
punishable by a fine of $250,000 or twice the gross gain or loss from the offense. Sentencing for Heneghan and Wohrman is scheduled 
for September 6, 2023. 

Man Pleads Guilty to Committing Multi-Million-Dollar Fraud Against Medicare By Selling Bogus Orders 
For Medical Equipment 
MATTHEW TAYLOR WITKOWSKI pled guilty January 19, 2023 to a one-count criminal Information charging him with conspiracy 
to commit health care fraud. WITKOWSKI is scheduled to be sentenced on April 20, 2023, before United States District Judge Denise 
Cote. 

According to the Information, statements made in court, and other publicly filed documents in this case: 

From at least August 2019 through the date of his arrest in July 2022, WITKOWSKI and a co-conspirator (“CC-1”) 
engaged in a scheme to defraud Medicare by illegally obtaining and selling fraudulent written orders for goods and 
services paid for by Medicare, including for durable medical equipment (“DME”). Using a call center that he owned 
and operated in the Dominican Republic, WITKOWSKI illegally generated and purchased fraudulent written orders 
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for DME and then sold those fraudulent orders to pharmacies and DME suppliers, including in New York City. Those 
pharmacies and DME suppliers then used those fraudulent orders as the basis for more than $8 million in fraudulent 
claims to Medicare. Many of these fraudulent orders used names and personal health information of actual Medicare 
beneficiaries, without the beneficiaries’ authorization or prior knowledge.  Many of these fraudulent orders also 
contained professional information of doctors and other health-care providers enrolled in the Medicare program, as 
well as the purported electronic signatures of these providers, which were falsified and created without the 
authorization or knowledge of these providers. 

During the course of the scheme, WITKOWSKI took more than $4 million in illegal kickbacks from DME suppliers, who made these 
payments to True Prospects Marketing, Inc., a company controlled by Witkowski and CC-1, and to Sales Drive Marketing LLC, a 
company owned and controlled by WITKOWSKI. 

WITKOWSKI, 37, an American citizen who has been residing in the Dominican Republic, and is currently on bail in Florida, pled guilty 
today to a single count of conspiracy to commit health care fraud. That charge carries a maximum sentence of 10 years in prison. 

The maximum potential sentence is prescribed by Congress and is provided here for informational purposes only, as any sentencing of 
the defendant will be determined by the sentencing judge. 

Philip Esformes, Whose Prison Sentence Trump Commuted, Loses Appeal and Faces Retrial On Health-
Care Fraud Charges 
Philip Esformes, a Florida nursing home owner whose 20-year prison sentence for a $1.3 billion Medicare fraud scheme was commuted 
by then-President Donald Trump in late 2020 has lost a federal court appeal and now appears headed for retrial on six health-care 
criminal charges that a jury previously deadlocked on. 

Esformes had appealed his convictions for fraud, money laundering, and receiving illegal kickbacks, claiming the indictment against 
him should be dismissed because of prosecutorial misconduct, and on other grounds. 

When charges were filed against him and two others in 2016, the U.S. Department of Justice called it the “largest single criminal health-
care fraud case ever brought against individuals” in department history. 

A three-judge panel at the U.S. Court of Appeals for the 11th Circuit unanimously rejected Esformes’ appeal in a ruling earlier this 
month. The decision leaves him on the hook for $44 million in fines and forfeiture orders related to his conviction. 

Esformes’ lawyers had argued that a new trial on that would violate Trump’s clemency action, as well as the double jeopardy clause. 

There is no federal statute that explicitly states that prosecutors cannot retry a defendant on charges a jury deadlocked on after a president 
commuted their sentence for other counts on which they were convicted. Nor is there federal case law that addresses that question. 

If Esformes is convicted at a retrial in federal court in Southern Florida, it is likely that his lawyers will relaunch their argument on 
appeal that retrial was barred by Trump’s clemency.  

Regardless of the claims of prosecutorial misconduct a federal court rejected Esformes’s request to dismiss the indictment or to disqualify 
members of the prosecution team. The panel said that it agreed with prosecutors’ arguments on appeal that Esformes had “failed to 
prove ‘demonstrable prejudice’ from the intrusions on his privilege” of privacy in communications with lawyers. 

The Justice Department has said Esformes’ fraud scheme spanned two decades and involved an estimated $1.3 billion in losses as the 
result of fraudulent claims to Medicare and Medicaid. With the proceeds of that scheme, Esformes bought a $1.6 million Ferrari Apera 
automobile, a $360,000 Greubel Forsey watch, and also paid for female escorts, according to the indictment. 

Prosecutors also have said Esformes paid out $300,000 in bribes to Jerome Allen, who at the time was the University of Pennsylvania’s 
men’s basketball coach, who helped get Esformes’ son admitted to the university’s prestigious Wharton School of Business by falsely 
claiming he was a prized basketball recruit. 

 
Presidential Commutation Doesn’t Stop Retrial on Cases Where Jury was Hung 
In United States Of America v. Philip Esformes, Nos. 19-13838, 19-14874, United States Court of Appeals, Eleventh Circuit (January 
6, 2023) Philip Esformes challenged his convictions of healthcare fraud, illegal kickbacks, and money laundering and the related 
restitution award and forfeiture judgment. After Esformes filed this appeal, President Trump commuted his sentence of imprisonment 
and rendered any challenge to it moot. 

In his remaining challenges, Esformes argued that his indictment should have been dismissed because of prosecutorial misconduct, that 
the district court erroneously admitted expert opinion testimony against him, that the admissible evidence against him was insufficient 
to sustain his convictions, and that the restitution award and forfeiture judgment should be vacated. 
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BACKGROUND 

Esformes owned and operated the “Esformes Network”-several medical facilities in Miami-Dade County, Florida. The Network 
included “skilled nursing facilities,” residential medical facilities that provided services performed by nurses, such as physical therapy 
or the operation of sensitive medical devices. Medicare or Medicaid will pay for a stay at a skilled nursing facility only if the patient 
receives medical certification that the admission is necessary and if the patient spent at least three days in an acute care hospital 
immediately before admission. 

After a grand jury indicted two of his associates, Gabriel and Guillermo Delgado, Esformes entered into a joint-defense agreement with 
the Delgados. The government later added a drug charge to Guillermo Delgado’s indictment that threatened a significantly higher term 
of imprisonment. Esformes then “offered to pay a significant sum of money to [Guillermo] Delgado so that he could flee the United 
States and avoid prosecution in the United States.” 

The Delgados signed a sealed plea agreement, began recording their conversations with Esformes, and passed along to the government 
multiple recordings, including some that involved conversations between Esformes and his attorneys. 

The following year, an indictment charged that Esformes and others conspired to use the Network to defraud Medicare and Medicaid of 
millions of dollars. The Federal Bureau of Investigation executed a search warrant for Esformes’s Eden Gardens medical facility to 
“seiz[e] . . . business records related to the health-care fraud investigation of Esformes.” The government knew beforehand that Norman 
Ginsparg, an Illinois-licensed attorney who worked with Esformes, had an office at Eden Gardens. And a member of Esformes’s defense 
team warned the agents that there were privileged materials at Eden Gardens. The government established a “taint protocol” to identify 
privileged documents found in the search and to keep the prosecution team from seeing them. It chose agents who were not otherwise 
involved in the investigation to conduct the search. But these measures failed. 

The district court concluded that the prosecutors committed misconduct but rejected a finding of bad faith and dishonesty. At Esformes’s 
two-month trial, prosecutors presented three types of evidence material to this appeal. First, Esformes’s co-conspirators, including 
Gabriel Delgado, testified about the conspiracy, its means, and their roles in it. Second, the prosecutors presented summary testimony 
from Michael Petron, who identified various transactions in Esformes’s financial records as bribes, kickbacks, and efforts to conceal 
illegal proceeds. 

THE JURY CONVICTIONS 

The jury convicted Esformes on 20 counts. The jury failed to reach a verdict with respect to the six remaining counts, and the government 
has stated that it intends to retry Esformes on those counts. 

After Esformes filed his appeal, then-President Donald Trump commuted Esformes’s term of imprisonment to time served but “le[ft] 
intact and in effect the remaining three-year term of supervised release with all its conditions, the unpaid balance of his . . . restitution 
obligation, if any, and all other components of the sentence 

DISCUSSION 

The Eleventh Circuit, after a lengthy review, concluded: 

1. that the presidential commutation renders Esformes’s appeal of his prison sentence moot but does not otherwise affect his 
appeal. 

2. the district court did not abuse its discretion when it declined to dismiss the indictment or to disqualify the prosecutors due to 
misconduct. 

3. affirmed the admission of Dr. Cifu’s expert-opinion testimony. 

4. affirmed the restitution amount as not clearly erroneous. 

5. held that there was sufficient evidence for the jury to convict Esformes of money laundering and that the forfeiture judgment 
based on money laundering was lawfully calculated. 

6. The District Court’s Restitution Order Was Not Clearly Erroneous. There was plenty of evidence of actual loss to the 
government; indeed, defrauding the government was the core of the Esformes Network conspiracy. 

7. The District Court’s Forfeiture Order Was Lawful. It is a federal crime to engage in a transaction knowing that it “is designed 
in whole or in part . . . to conceal or disguise the nature, the location, the source, the ownership, or the control of the proceeds 
of specified unlawful activity ….” When a defendant is found guilty of federal money laundering, the district court “shall order 
that the person forfeit to the United States any property, real or personal, involved in such offense, or any property traceable to 
such property.” 

8. Legally Sufficient Evidence Supported Esformes’s Money-Laundering Convictions. 

9. Esformes’s Sentence Did Not Violate the Constitution. 

10. Esformes does not contest the $38.7 million calculation of the value of the property “involved in” his crimes, so any forfeiture 
under $77.4 million was presumptively constitutional. And Esformes offers no basis to rebut that presumption. 

Esformes will be tried on the six counts not the subject of the Presidential commutation. 

 

ZIFL OPINION 
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Health insurance fraud perpetrators who steal millions from U.S. Government programs garner wealth beyond normal health care 
providers’ dreams. The wealth Esfromes acquired was not earned, it was stolen. He was properly convicted on many counts and sentence 
to prison. President Trump allowed him to get out of jail early but refused – because he was so obviously guilty – to pardon him. Since 
the jury could not decide on six counts, and since the original verdict was proper, the government will be able to try him again on the 
six counts that were not proved in the first trial. 

Broker Sentenced for Fraud in Montana 
Mark Biegler, a Helena, Montana-based commercial insurance broker has been sentenced to 90 days in jail, given a 10-year suspended 
prison sentence and ordered to pay $150,000 in restitution for insurance fraud. 

Biegler pled guilty to six felony charges of insurance fraud and theft, according to the state’s Commissioner of Securities and Insurance, 
Office of the Montana State Auditor. 

Mr. Biegler previously worked at Hub International Ltd., but he was terminated by Hub in 2017, a spokeswoman for the brokerage said 
in an email. The charges relate Premier Insurance LLC, an agency he established, she said. 

According to court papers filed in state court in 2020, between September 2018 and September 2020, Mr. Biegler, who held insurance 
and surplus lines insurance producer licenses, was charged with criminal insurance fraud and theft of insurance premium against five 
businesses.  

He was also charged with fraud for filing false written statements to State Farm Mutual Insurance Co. in May 2017. 

The specifics of the fraud allegations vary, but in one case he was charged with having a business pay a premium directly to him instead 
of to an insurer and altering a declaration by falsely stating the business had insurance coverage. 

Insurers’ Attorneys Demanding Reimbursement for Baseless Lawsuits 
McClenny Moseley & Associates searched far and wide to obtain hurricane victims as clients. Soon, the Houston-based law firm may 
find it must pay to clean up some of the problems that it created. No insurer should be sued based on a guess, a suggestion, the work of 
an advertising agent, the work of a runner or capper, or the work of a paid solicitor for legal business. There is an inherent danger in 
relying on people like that since they will be tempted to create cases for the fee rather than really investigate the potential of suit.  

Now, rather than move to dismiss and forget, attorneys who represent United National Insurance Co. have filed motions last week asking 
a US District Court judge to order MMA to pay a total of $23,710.35 as reimbursement for the cost of responding to eight baseless 
lawsuits that MMA had filed against the carrier. Last month, another federal judge ordered MMA to pay $15,914 to another insurance 
defense attorney for the cost of responding to a bogus lawsuit. 

Judge David C. Joseph, with the US District Court for Western Louisiana said in open court: “You sued an insurance company that 
didn’t issue a policy without doing any investigation into whether there was a policy.” In addition, US District Court Judge James D. 
Cain called the managing attorney of MMA’s New Orleans office, R. William Huye III, into his courtroom on December 13, 2022 for 
an explanation after he found 43 lawsuits that appeared to duplicate other filings, were filed against the wrong insurer, or made specious 
claims, such as hurricane damage to a property that wasn’t in the path of the named storm. Judge Cain compared attorneys for the law 
firm to “bottom feeders” for filing 1,642 hurricane lawsuits over the course of four days. He threatened to sanction the law firm $200 
for each baseless lawsuit he finds. 

Since then, Cain has ordered $200 sanctions in two separate cases after MMA filed motions to dismiss the lawsuits. More than 40 other 
questionable cases remain pending, including the eight suits that were filed against United National.  

Attorney Matthew D. Monson, representing Allied Trust Insurance Co., told Judge Joseph that a marketing company called Velawcity 
ID is referring potential clients to MMA. He said his own wife received an unsolicited text message from Velawcity telling her that she 
qualifies for Hurricane Ida claim dollars. Another insurance defense attorney, William B. Collum in Tampa, said in a LinkedIn post that 
his deceased father also received a marketing message from McClenny Moseley. The firm mailed a letter in his father’s name but 
addressed to Collum’s residence in Fort Myers. Collum said his father lived with him during the last year of his life, before dying seven 
years ago. “He’s interred in Michigan, far outside Hurricane Ian’s path,” the LinkedIn post says. 

“Velawcity is the reason why McClenny Moseley has 15,000 claims when nobody else has 1,000,” he said. One of those intake forms 
gave a name and address for Bobby Dyer, a Shreveport property owner who sued Monson’s client, Allied Trust. Dyer attended the Dec. 
28 hearing and told the judge that actually his property was insured by Allstate. 

Joseph said MMA seemed to rely exclusively on the information provided by Velawcity. He said the company was “essentially a runner,” 
a term of a person who illegally recruits insurance claimants. On Jan. 17, Joseph dismissed Dyer’s lawsuit with prejudice and ordered 
MMA to pay Monson $15,914 for the cost of responding to the baseless lawsuit. 

The Degan, Blanchard & Nash law firm in New Orleans is also seeking reimbursement for the cost of responding to eight lawsuits that 
were filed against United National by property owners who were not insured with the carrier. The law firm listed is costs in eight separate 
motions, with fees ranging from about $1,500 to $2,000 in each case and “internal costs” of $1,250 per claim. Altogether, the law firm 
is asking for $23,710.35. 
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Huye told the court that the company does advertising for his law firm and helps reach out to potential hurricane victims. He said MMA 
operates a call center staffed my non-attorneys who are given scripted answers to caller’s questions, but all legal work is conducted by 
licensed attorneys.  

Every lawyer likes to be busy and have many clients who will produce income for the firm. Greed, and the use of professional solicitors 
who enter get people to sign lawyer/client agreements, for a fee, is a crime in many states. The MMA firm claims it is not using Velawsity 
as a runner, capper or solicitor. They are just advertisers. If that is not true Velawcity and the entire MMA firm may be facing criminal 
charges.  

Compensation Fraud is Everywhere and Guilty Person Ordered to Pay More Than $50,000  

Jarryd Schembri, 29, pleaded guilty in the Sale Magistrates’ Court in Australian in January to two rolled-up charges of fraudulently 
obtaining payments. He was fined $3,000 without conviction and ordered to repay $47,509. 

The court heard that in March 2019, Schembri lodged a successful compensation claim for injuries to his neck, back and shoulder 
caused by pushing hay bales off a truck. 

Between September 2020 and November 2021, he submitted certificates of capacity declaring that he was not working. 

However, a WorkSafe investigation found that Schembri had worked for a Gippsland earthmoving contractor since October 2020. 

He failed to disclose his employment to his GP or insurer, and it wasn’t until a year later – when the investigation started – that 
Schembri informed his insurer he was heading back to work. 

WorkSafe’s Insurance Business Unit Executive Director Roger Arnold said fraudulent activity undermined the scheme’s ability to 
provide support to injured workers. “Workers compensation fraud is a serious crime that diverts resources away from those who truly 
need it,” Mr. Arnold said. 

Lawyer Matthew D. Monson of The Monson Law Firm, LLC filed the following motion, a complete copy of which is available at 
https://www.claimsjournal.com/app/uploads/2023/01/Franatovich-Filing40.pdf, on behalf of Allied Trust Insurance Company. I have 
excerpted from the Motion to bring out its essence:  

Allied Trust Insurance Company (hereinafter “Allied”), who submits this Memorandum Regarding Plaintiff’s Motion 
to Nullify and Exclude Appraisal. Allied agrees with Plaintiff that McClenny, Moseley & Associates (hereinafter 
“MMA”) had no authority to demand appraisal and represent Plaintiff in this matter. Allied submits that it is also a 
victim of this ruse in that it participated in good faith in an appraisal process over a period of five months that reached 
a conclusion on December 14, 2022 and only now has been called into serious question. Allied further has been 
prejudiced by MMA’s actions in that it has participated in litigation and expended significant defense costs, only to 
have Plaintiff’s troublesome accusations come to light at this late juncture in the instant case. Allied takes seriously 
the concerning issues raised by its policyholder, Ms. Franatovich, and joins in her desire to have an appraisal process 
which follows the dictates of the subject policy and Louisiana law. After Case No. 2:22-cv-2552 has been litigated 
with counsel with Broussard + Williamson since it was originally filed on August 8, 2022, Allied was further surprised 
by MMA’s filing of a second lawsuit, 2:22-cv-04927, on behalf of plaintiff on December 7, 2022 arising out of the 
same set of facts and circumstances. Allied submits that it has been further prejudiced by the filing of this unnecessary 
and duplicative second lawsuit, which clearly violates MMA’s responsibilities under Fed. Rule Civ Pro. 11(b). 
Unfortunately, MMA’s behavior revealed in this matter is not an isolated incident that can be explained by a simple 
mistake. Rather, MMA’s tactics are part of a pattern and practice of improper behavior that has pervaded their short 
existence in Louisiana. Allied takes this opportunity to reveal the similarities of the allegations made by Plaintiff in 
the instant matter and that of other cases in which the people of Louisiana have been harmed by MMA’s actions. 

*  * *  * 

MMA CONSPIRED WITH APEX ROOFING TO FRAUDULENTLY DIVERT THE CAFFARELS’ INSURANCE 
PROCEEDS TO MMA  

The attached correspondence from attorney Richard William Huye, III, MMA’s Louisiana Managing Partner and other 
materials show unequivocally that Mr. Huye and MMA falsely claimed to Maison Insurance Company that they 
represented the Caffarels when, in fact, no such attorney-client relationship ever existed. This correspondence and 
false representations resulted in Maison Insurance Company placing MMA on two checks, which prevented the 
Caffarels from using insurance claim funds to repair their home until undersigned counsel was retained. At all material 
times, Mr. Huye and MMA represented Apex Roofing, with which they conspired to deprive the Caffarels of their 
insurance claim proceeds. This scheme between Apex Roofing, Mr. Huye and MMA evidence “fraudulent insurance 
acts” as defined by [Louisiana statutes] 
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* * *   

MMA CONSPIRED WITH APEX ROOFING TO FRAUDULENTLY DIVERT THE CAFFARELS’ INSURANCE 
PROCEEDS TO MMA  

The attached correspondence from attorney Richard William Huye, III, MMA’s Louisiana Managing Partner and other 
materials show unequivocally that Mr. Huye and MMA falsely claimed to Maison Insurance Company that they 
represented the Caffarels when, in fact, no such attorney-client relationship ever existed. This correspondence and 
false representations resulted in Maison Insurance Company placing MMA on two checks, which prevented the 
Caffarels from using insurance claim funds to repair their home until undersigned counsel was retained. At all material 
times, Mr. Huye and MMA represented Apex Roofing, with which they conspired to deprive the Caffarels of their 
insurance claim proceeds. This scheme between Apex Roofing, Mr. Huye and MMA evidence “fraudulent insurance 
acts” as defined by [Louisiana statutes] 
* * *  

The [Plaintiffs] Caffarels turned to undersigned counsel for help and assistance. To ensure that proper steps were taken 
if Mr. Huye and MMA actually represented the Caffarels, the undersigned entered into an engagement agreement with 
the Caffarels. Once this agreement was reduced to writing, the undersigned sent correspondence on July 22, 2022 to 
Mr. Huye and MMA informing them that The Monson Law Firm, LLC represents the Caffarels and for Mr. Huye and 
MMA to forward any of the Caffarels’ file materials pursuant to Louisiana Rules of Professional Conduct 1.16(d). 
This correspondence was signed for via certified mail by an MMA representative on July 26, 20228 Even though Mr. 
Huye has correspondence in his file with Maison Insurance Company indicating he represents the Caffarels, no file 
materials of the Caffarels were ever provided, in clear violation of this rule. Specifically, Mr. Huye and MMA have 
also not provided the correspondence they sent to Chase Bank providing the settlement checks for endorsement. 

* * *  

MMA HAS FILED NUMEROUS LAWSUITS AGAINST INSURANCE COMPANIES WHO HAVE NOT ISSUED 
POLICIES OF INSURANCE TO THE PLAINTIFFS  

MMA has also engaged in a systematic practice of filing lawsuits for which there is no factual basis. In the Western 
District alone, there are at least twenty-five (25) documented instances of Hurricane lawsuits filed on behalf of 
homeowners against insurance carriers that either (1) had no policy in effect at the time of the alleged loss event; (2) 
had never issued a policy of insurance to the homeowner; or (3) did not ever issue a policy of property insurance to 
anyone in Louisiana at any time. These twenty-five (25) lawsuits are likely a small sample size of the total number of 
completely frivolous lawsuits filed by MMA in the Western District because of Hurricanes Laura and Delta. 

* *  * 

[Twenty five] lawsuits [listed in the motion] are likely not the only ones filed in the Western District of Louisiana for 
which no policy was in effect at the time of the loss. Mr. Huye admitted in open court on December 13, 2022 that “we 
have multiple other opposing counsels that are reaching out to us”16 on this issue. The insurers listed above represent 
only a small percentage of the Louisiana homeowner’s insurance market share. Indeed, there are numerous lawsuits 
with similar issues that have been filed in state court against non-diverse insurers and in the United States District 
Court for the Eastern District of Louisiana. In order to fully determine the extent of the harm caused by MMA on this 
issue, it would be appropriate for the Eastern District of Louisiana to issue an Order for both MMA and all insurers to 
provide information regarding the numbers of claims asserted by MMA for which there was no policy in place at the 
time of the loss. 

* * *  

ALLIED HAS BEEN HARMED BY MMA’S ACTIONS 

At all times through the handling of Plaintiff’s claim, Allied has acted in good faith, paying Plaintiff over $100,000.00 
and participating in a contractually and legally mandated appraisal process it believed to be demanded with the 
authority of counsel. MMA has confused the entire process by filing the second suit. MMA further confuses the issue 
by alleging in the same pleading both that it had authority to file this lawsuit but also that MMA is withdrawing as 
counsel because Plaintiff has decided to be represented by other counsel. 

* * *  

Due to the harm caused to the clients in only eight cases, the Florida Supreme Court permanently disbarred Scot 
Strems. Unfortunately, Mr. Strems’ unethical conduct began over six years prior, causing damage to numerous parties. 
As officers of the court generally, undersigned counsel and the Honorable Judges of the Eastern District have the 
shared responsibility to promote justice and uphold the law and effective operation of the judicial system. As officers 
of the court in this particular instance, we have the burden of knowledge of well-documented damage caused to twenty-
five (25) plaintiffs totaling at least $1,875,000 in claimed damages. We know that Plaintiff in the instant case and 
Steven Ripoll have been harmed in cases before the Eastern District. We know that Plaintiff. the Caffarels and Ms. 
Monson have been illegally solicited. We also know that this firm has signed up at least 15,000 claimants in Louisiana 
alone and that MMA intends to file thousands of lawsuits in the Eastern District of Louisiana. Accordingly, we have 
the opportunity and responsibility to prevent any more Louisianans from being harmed by the actions of MMA. The 
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success of MMA’s schemes depends on the complacency of insurers, defense counsel, mediators, the bar association, 
and the Honorable Judges of the state of Louisiana. The Monson Law Firm, LLC and Allied Trust Insurance Company 
refuse to be complicit. 
Monson Law Firm, LLC and Allied Trust Insurance Company refuse to be complicit. For the reasons outlined above, 
undersigned counsel implores the Eastern District of Louisiana to take serious and decisive action against MMA and 
its attorneys. Numerous plaintiffs and defendants have suffered significant harm due to MMA’s actions to date and 
many more will continue to suffer if MMA and its attorneys continue to act as members of the bar of the Eastern 
District. Undersigned counsel requests that this Honorable Court refer MMA and its attorneys for 45 Id. at *5. Case 
2:22-cv-02552-LMA-KWR Document 28-2 Filed 01/23/23 Page 38 of 39 39 disciplinary proceedings pursuant to 
Rule 4.2 of the United States District Court for the Eastern District of Louisiana Rules for Lawyer Disciplinary 
Enforcement. 

I understand that the court has required the presence of the MMA principal lawyers in his court to answer the allegations. The court’s 
order should be frightening to the principal lawyers Mr. Monson and Mr. Huye.  That order provides, in part: 

To be clear, the Court expects Huye and Mosely to be fully informed and conversant in every salient detail surrounding 
its representation of Plaintiff both pre-suit and in connection with Case No. 22-cv-4927. The Court will not accept 
from Huye and Mosely responses to these queries that place responsibility for answering them on any other individual, 
representative, vendor, or agent of MMA, nor will it accept requests by MMA to further investigate to determine the 
answers to these queries." 

The extensive order states multiple questions derived from Monson’s motion to be answered in open Court on February 1, 2023 and 
makes a detailed requirement and expectation: 

To be clear, the Court expects Huye and Mosely to be fully informed and conversant in every salient detail surrounding 
its representation of Plaintiff both pre-suit and in connection with case No. 22-cv-4927. The Court will not accept 
from Huye and Mosely responses to these queries that place responsibility for answering them on any other individual, 
representative, vendor, or agent of MM, nor will it accept requests by MMA to further investigate to determine the 
answers to these queries. 

Every Person Who is Insured Needs to Understand How Judges interpret Insurance Policies.  
The book provides those who are insured, insurance claims people, insurance claims executives, underwriters, insurance agents, 
insurance brokers, insurance coverage lawyers and policyholders lawyers an ability to understand how they should emulate the courts 
when interpreting an insurance policy to avoid taking untenable positions with regard to claims. 

The book is available at Amazon.com as a hardcover here; a paperback here; and as a Kindle Book here. 

“How to Acquire, Understand, and Make a Successful Claim on a Commercial Property Insurance 
Policy: Information Needed for Individuals and Insurance Pros to Deal with Commercial Property 
Insurance” 
The New Book is now available as a Kindle book here, paperback here and as a hardcover here  

Commercial Property Insurance is a necessity for any person or entity owning a piece of commercial property whether it is small or 
large, whether it is an office building or a warehouse or a factory. 

A property owner – unless exceptionally wealthy – cannot afford the risk of losing that property, what it earns from tenants paying rent 
or from the product produced at the property. 

Commercial property insurance is a specialized form of insurance designed to protect the owner or lessee of the property from loss due 
to perils like fire, lightning, windstorm, hail, earthquake, flood, tornado or other risks of loss. 

Most commercial property insurance policies are written on a “direct risk of physical loss” or “all risk of physical loss” basis subject to 
exclusions that are directly related to the risks faced by the property or some standard exclusions. 

This book explains the coverages provided by a commercial property insurance policy, how to acquire a policy of commercial property 
insurance, what the policy of commercial property insurance insures, how to present a claim, and how to successfully present a claim 
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and collect the funds needed to repair or replace the structure and indemnify the insured against the losses incurred because of the 
interruption of the business of the insured. 

The Compact Book on Ethics for The Insurance Professional 
How Ethical Doctrines from the Beginning of the Written Word to the Present Resulted in the Incorporation of the Covenant of Good 
Faith 

Every Person Involved in the Business of Insurance Must Act Ethically in the Business of Insurance 

See the full video at https://rumble.com/v1n4avu-the-compact-book-on-ethics-for-the-insurance-professional.html  and at 
https://youtu.be/LB6g6O7c0hA 

Insurance is, by definition, a business of the utmost good faith. This means that both parties to the contract of insurance must act fairly 
and in good faith to each other and do nothing that will deprive the other of the benefits the contract of insurance promised. 

Without the covenant of good faith and fair dealing, and ethical people who work in the insurance industry applying and fulfilling the 
covenant, effective insurance to spread the risk of loss to a large community of insurance professionals, is impossible. One cannot act 
fairly and in good faith without being a person with a well-formed ethical compass. 

In 1776, Lord Mansfield acting as an appellate judge serving in the House of Lords of Britain (the predecessor of the United Kingdom) 
for the first time referred to the covenant of good faith and fair dealing. In the case designated: Carter v. Boehm S.C. 1 Bl. Burr 1906, 
11th May 1766. 593, 3 Lord Mansfield in the British House of Lords stated the rule of uberrimae fide (Latin for utmost good faith). 

The Tort of Bad Faith 
What Every Insurance Professional, Every Insurance Coverage Lawyer, Every Plaintiffs Bad Faith Lawyer, and Every Insurance Claims 
Person Must know About the Tort of Bad Faith 

A Book Needed by Every Insurance Claims Professional 

The implied covenant of good faith and fair dealing is a concept of insurance law at least three centuries old. It first appeared in British 
jurisprudence in a case decided by Lord Mansfield sitting in the House of Lords as the highest court in Britain. In Carter v. Boehm. 
3Burrow, 1905, Lord Mansfield explained that insurance is a contract upon speculation; the special facts upon which the contingent 
chance is to be computed, lie, most commonly, in the knowledge of the insured only. The underwriter trusts to his representation, and 
proceeds upon confidence that he does not keep back any circumstance in his knowledge, to mislead the underwriter into a belief that 
the circumstance does not exist, and to induce him to estimate the risk as if it did not exist. The keeping back such circumstance is a 
fraud, and therefore the policy is void. 

Lord Mansfield stated the rule still followed to this day: “Good faith forbids either party by concealing what he privately knows, to draw 
the other into a bargain, from his ignorance of that fact, and his believing the contrary. 

The implied covenant explains that no party to a contract of insurance should do anything to deprive the other of the benefits of the 
contract.” 

For insurance to work; for each insurer to properly evaluate the risks presented; for each insurer to obtain the insurance desired; and for 
each insured and insurer resolve all claims fairly and equitably they must treat each other with the utmost good faith and do nothing to 
deprive the other of the benefits of the contract. 

Each party to the contract of insurance is expected to treat the other fairly in the acquisition and performance of the contract. For 
example, the prospective insured is required to answer all questions about the risk he, she or it are asking the insurer to take and about 
the person the insurer is asked to insure. Similarly, the insurer must honestly, clearly and in good faith explain to the insured(s) the risks 
the insurer is willing to take and the terms, conditions and provisions of the contract of insurance. 

Available as a Hardcover  Available as a paperback  Available as a Kindle Book 

Insurance Fraudsters Deserve No Quarter 
New Book That Explains How to Defeat or Deter Insurance Fraud 

What Every Insurer Should Know About How It Can Be Proactive in The Efforts Against Insurance Fraud by Refusing to 
Pay Every Fraudulent Claim. 
How Giving No Quarter Worked 

Many years ago, a client I represented was offended that an insured tried to defraud him and the people who were names in the syndicate 
he represented at Lloyd’s, London. I walked the Underwriter through the debris of the house that was burned, showed him some of the 
remains of the allegedly highly valuable fine arts, and then explained how he was deceived into issuing the policy. I was the attorney 
for Lloyd’s underwriters for the fine arts and Imperial Casualty for the homeowners policy.  

The Equitable Remedy of Rescission of Insurance 
Rescission is an equitable remedy first created in the ecclesiastical courts of Elizabethan England. 

When the United States was conceived in 1776 the founders were concerned with protecting their rights under British common law. 

Common Law is a form of law developed by judges through tribunals and decisions of courts rather than executive branch action and 
legislative statutes. 
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Following the common law tradition, legal principles were referred to courts of equity to “mitigate the rigor” of the common law. 

Available as: A Kindle book A Paperback or a hardcover . 

Insurance Fraud – Volume I & Volume II Second Edition 
Insurance fraud continually takes more money each year than it did the last from the insurance buying public. No one knows the actual 
amount with any certainty because most attempts at insurance fraud succeed. Estimates of the extent of insurance fraud in the United 
States range from $87 billion to more than $308 billion every year. Insurers and government backed pseudo-insurers can only estimate 
the extent they lose to fraudulent claims. Lack of sufficient investigation and prosecution of insurance criminals is endemic.  

Volume I of Insurance Fraud includes the following: 

 Insurance Fraud is Epidemic. 

 Measuring Insurance Fraud 

 What is Insurance Fraud? 

 Arson for profit. 

 Soft Fraud 

 Hard Fraud 

 Insurance Against the Risk of Loss of Real or Personal 
Property 

 Liability Insurance 

 Interpretation of Insurance Contracts 

 Ethics & The Insurance Fraud Investigation 

 Fraud by Professionals 

 First Party Property Fraud 

 Health Insurance Fraud 

 Insurance Fraud is a Crime 

 Fraud Created by Legal Professionals 

 Fraud in the Acquisition of Insurance 

 Fraud in the Presentation of a Claim 

 Investigation of a Claim for Fortuity 

 Investigating Fraud 

 Arson for Profit Investigation 

 Investigation Methods 

 Evaluation of Medical Records 

Available as a Kindle book; Available as a Hardcover; Available as a Paperback 

Volume II of Insurance Fraud provides coverage of the issues not covered by Volume I and, together with Volume I becomes a complete 
manual for how lawyers and claims people can effectively work to deter or defeat insurance fraud. 

INSURANCE FRAUD IS EPIDEMIC 

The following are covered in this volume including: 

 The Federal Crime of Insurance Fraud 

 Insurance Fraud as a State Crime 

 Insurance Fraud by Insurers 

 California SIU Regulations 

 Investigating Insurance Fraud 

 The Examination Under Oath 

 The Taking of an Examination Under Oath 

 The Mutability of Memory 

 Rescission 

 Insurance Fraud Statutes 

 The Tort of Bad Faith and Insurance Fraud 

 Sample California Rescission Letters 

 Sample Complaint for Declaratory Relief 

 Form of Mutual Rescission Agreement 

 Form Declaration of Underwriter in Support of Rescission 

 Insurance Fraud Statutes 

 Outline of Training for Integral Anti-Fraud Personnel 

 Form of EUO Demand Letter 

 EUO Testimony admitting fraud. 

Available as a Kindle book; Available as a Hardcover; Available as a Paperback 

For Subscribers Only I Have Published Special Insurance Videos 
I published on Locals.com more than 25 videos and two webinars of the Excellence in Claims Handling program. I also published on 
Substack.com videos and webinars of the Excellence in Claims Handling Program available only to Subscribers. The subscribes have 
access to all the videos and a webinar on “The Examination Under Oath A Tool Available to Insurers to Thoroughly Investigate Claims 
and Work to Defeat Fraud” among others.  

The videos start with the history of insurance and work their way through various types of insurance and how to obtain and deal with 
insurance claims. 
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Subscribe and receive videos limited to subscribers of Excellence in Claims Handling at locals.com 
https://zalmaoninsurance.locals.com/subscribe. 

Subscribe to my publications at substack at substack.com/refer/barryzalma 

Go to substack at substack.com/refer/barryzalma 

Insurance Fraud by Killing Children & Attempted Killing of Wife Affirmed 
United States Of America v. Ali F. Elmezayen, AKA Ali F. Elmeza Yen, AKA Ali Fathelelah Elmezayen, AKA Ali Fathellah Elmezayen, 
AKA Ali Sayed, AKA Ali Fathelehah Sayed, No. 21-50057, United States Court of Appeals, Ninth Circuit (January 19, 2023) Ali 
Elmezayen appealed the district court’s judgment entered upon a jury verdict that found him guilty of four counts of mail fraud under 
18 U.S.C. § 1341, four counts of wire fraud under 18 U.S.C. § 1343, aggravated identity theft under 18 U.S.C. § 1028A(a)(1), and four 
counts of money laundering under 18 U.S.C. § 1957. 

FACTUAL BACKGROUND 
After conviction by a jury, the district court sentenced Elmezayen to 212 years in prison. Elmezayen raised five issues on appeal that 
the court erred: 

1. when it failed to conduct an adequate voir dire regarding prospective jurors’ experiences with autism and domestic violence, 

2. when it permitted Detective Cortez to provide impermissible opinion testimony concerning witness credibility, 

3. when it excluded hearsay testimony Elmezayen intended to elicit from Dr. Bruno, 

4. when it admitted testimony from Sarah Wickes, and 

5. when it denied a motion to continue the trial so that Elmezayen could obtain the testimony of his proffered Egyptian witnesses 
who had been denied visas. 

Some of his arguments established error by the trial court but the errors were irrelevant in the face of overwhelming other evidence of 
his guilt. 

VOIR DIRE 
The Ninth Circuit will review a district court’s voir dire for an abuse of discretion. To date, the Ninth Circuit has expressly recognized 
the “strong feelings” exception only in matters involving child sexual abuse, narcotics, and the insanity defense. The district court here 
first informed the venire (the potential jurors) of the accusations that Elmezayen had intentionally killed his sons and had attempted to 
kill his wife, Ms. Diab, and then expressly questioned the venirepersons about their experiences with both autism and domestic violence. 

Because the district court asked broader questions to the venirepersons which elicited the information sought by the defense, there was 
nothing in the record indicating that the judge’s failure to honor Elmezayen’s requests amounted to an abuse of discretion. 

OPINION TESTIMONY OF DETECTIVE 
Elmezayen argued that the district court should have excluded as improper opinion testimony by Detective Cortez whose statements 
that he was “looking for truth” and that he assessed whether a suspect was lying by assessing whether the suspect was being “evasive[],” 
“slouch[ing],” or “rambl[ing].” 

The Ninth Circuit concluded that the district court clearly erred in overruling Elmezayen’s objection – whether the Ninth Circuit analyzed 
Detective Cortez’s testimony through the lens of expert opinion testimony or improper lay witness testimony concerning credibility, the 
failure to exclude opinion testimony was reviewed for an abuse of discretion as is a district court’s admission of lay testimony. Detective 
Cortez’s recitation of his observations of Elmezayen’s demeanor that Detective Cortez then implied evinced Elmezayen’s lack of 
credibility impermissibly allowed Detective Cortez to substitute his opinion for that of the factfinder’s. Viewed either way, Detective 
Cortez’s testimony was clearly inadmissible. The Ninth Circuit concluded that the district court erred in overruling a timely and proper 
objection. 

However, the Ninth Circuit concluded that the error was harmless because properly admitted evidence elsewhere in the record constituted 
overwhelming evidence of defendant’s guilt. In particular, a police report from the accident stated that Elmezayen failed to tell the police 
the true number of insurance policies he held, and the admitted evidence included eight accidental death policies, including their 
coverage amounts, which policies covered his children. 

There is also substantial evidence in the record contradicting Elmezayen’s description of the accident to the Detective because the 
properly admitted evidence was highly persuasive and overwhelmingly pointed to guilt, any error in admitting Detective Cortez’s 
testimony was harmless. 

DENIAL OF CONTINUANCE 
Elmezayen challenges the district court’s denial of his oral motion to continue the trial so that he could obtain the testimony of four 
proffered Egyptian witnesses. The Ninth Circuit concluded that the denial of a continuance was not an abuse of the court’s discretion. 
Elmezayen was certainly not diligent: the witnesses were Elmezayen’s family members, defense counsel was made aware of them nearly 
a year earlier when he began representing Elmezayen, Elmezayen had over three months to obtain visas from the date the trial was set, 
and Elmezayen requested the continuance a week after he knew that the visas were denied-in the middle of trial. 
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The delay would have inconvenienced the court and the jury given the request was made after the government had rested and because 
the continuance requested was indefinite, it was reasonable to conclude that Elmezayen would be unable to obtain the testimony in a 
timely fashion. 

Although the analysis above shows that the trial was not free of error, the record contains overwhelming, untainted evidence of 
Elmezayen’s guilt, and thus provides more than “fair assurance that the jury was not substantially swayed by the errors” in reaching its 
verdict. 

ZIFL OPINION 
An evil man who killed his children for insurance money to defraud the insurers was able to cast some doubt on his conviction only to 
have the Ninth Circuit conclude that even with errors made by the trial judge the evidence of guilt was overwhelming and affirmed the 
conviction and sentence. He will serve as much of the 212 year sentence that will probably not expire before he does. He also proved 
that insurance fraud is a violent crime. 

Barry Zalma, Esq., CFE, now limits his practice to service as an insurance consultant specializing in insurance coverage, insurance 
claims handling, insurance bad faith and insurance fraud almost equally for insurers and policyholders. He also serves as an arbitrator 
or mediator for insurance related disputes. He practiced law in California for more than 44 years as an insurance coverage and claims 
handling lawyer and more than 54 years in the insurance business. He is available at http://www.zalma.com and zalma@zalma.com 

Over the last 54 years Barry Zalma has dedicated his life to insurance, insurance claims and the need to defeat insurance fraud. He has 
created the following library of books and other materials to make it possible for insurers and their claims staff to become insurance 
claims professionals. 

Barry Zalma, Inc., 4441 Sepulveda Boulevard, CULVER CITY CA 90230-4847, 310-390-4455; Subscribe to 
Zalma on Insurance at locals.com https://zalmaoninsurance.local.com/subscribe. Subscribe to Excellence in 
Claims Handling at https://barryzalma.substack.com/welcome. Write to Mr. Zalma at zalma@zalma.com; 
http://www.zalma.com; http://zalma.com/blog; I publish daily articles at https://zalma.substack.com, Go to the 
podcast Zalma On Insurance at https://anchor.fm/barry-zalma; Follow Mr. Zalma on Twitter at 
https://twitter.com/bzalma; Go to Barry Zalma videos at Rumble.com at https://rumble.com/c/c-262921; Go to 
the Insurance Claims Library – https://zalma.com/blog/insurance-claims-library/ 
 


