
How to Defeat Insurance Fraud

The preponderance of attempted i nsurance fraud is stag-
gering and costly. But  perhaps even more startling, and 
 certainly more avoidable, is the  often-muted   response to 
such crime. The  Coalition Against  Insurance Fraud esti-
mates that  insurance fraud costs the industry more than 
$308 billion a year. No one knows the full amount be-
cause most insurance fraud  attempts  succeed. This article 
 examines the extent of  damage  inflicted by  insurance 
fraud, as well as strategies for deterring, and ultimately 
defeating, it.

by Barry Zalma

INSIGHTS | Winter 2022 | 19 Originally published in Insights. Shared with permission, all rights reserved.



20 | INSIGHTS | Winter 2022

Insurance fraud is a crime in most of the United States. While 
its primary victims are insurers and government-based insurance 
programs, its perpetrators are varied, and not limited to any one 
segment of the population. 

The Coalition Against Insurance Fraud estimates that insurance fraud 
costs the industry more than $308 billion a year.1  No one knows the 
full amount because most insurance fraud attempts succeed.

Unlike other victims of crime, state legislatures require insurers to 
create special investigation units (SIUs) to thoroughly investigate 
potential insurance fraud and then present evidence to the authori-
ties so that they can prosecute it. Even when insurers take these 
steps, however, prosecution rarely commences, resulting in even 
less-frequent convictions. 

An awareness of the potential, and even likely, futility of their ef-
forts can cause insurers to take minimal action: simply fulfilling the 
requirements of antifraud statutes and regulations, concluding that 
it is better to pay fraudsters than to fight fraud attempts.

First Steps in the Fight
I subscribe to a different approach, having represented insurers in 
the effort to defeat insurance fraud for almost 55 years. 

Don’t get me wrong. I have seen frauds succeed. I have had  clients 
compel settlement of a fraudulent claim, despite voluminous 
 evidence, to avoid the possibility of a bad-faith claim. 

The only way, in my experience, to defeat insurance fraud is to take 
the profit out of the crime . Criminal prosecutions don’t effectively 
do this, because there are few arrests and fewer convictions—and 
even if convicted, most perpetrators receive mild sentences that 
infrequently require full restitution. As a result, many insurers 

refuse to rely on police agencies, state insurance fraud divisions, or 
 insurance fraud bureaus. 

However, some courageous insurers have decided to refuse to 
be victims of fraud. They refuse to pay. They take fraud cases to 
trial and appeal all adverse judgments. And they are beginning to 
take advantage of qui tam and whistleblower provisions in state 
 insurance fraud prevention acts (IFPAs). 

To succeed in fraud-fighting endeavors, every insurer must  conduct 
a thorough investigation of suspected fraud. This begins with 
securing a complete recorded statement from the insured and all 
witnesses to the incident that reportedly caused the loss. 

Some insureds are uncomfortable with giving recorded statements. 
Adjusters can ease any anxieties by explaining the process and 
 establishing rapport with the insured (for example, by showing  empathy 
for the insured’s loss). I also advise against saying recorded “interview” 
or “interrogation” since these words can intimidate or elicit a negative 
reaction. Once secured, the statement should be transcribed and then 
sent to the insured to read, correct, sign, and date. 

The adjuster must always conduct a thorough investigation at the 
scene of the loss, establishing the origin, cause, and extent of the 
loss, as well as any expert assistance necessary to complete the 
investigation and adjustment. If the loss is extensive, the adjuster 
should retain the services of a salvor; this inventory specialist can 
help the insured compile a more thorough inventory than it would 
by simply completing a contents workbook. This may seem like a 
wasteful use of loss adjustment expense, but when used judiciously, 
it saves the insurer money, because it can help defeat fraud. 

Here’s an example from my experience: A salvor’s thorough investiga-
tion of what appeared to be an appropriate water damage claim saved 
an insurer a major loss because, while the salvor was assessing the 
damaged property, an employee of the insured came to him and said, 

The adjuster must always conduct a thorough  investigation at the scene of 
the loss, establishing the origin, cause, and extent of the loss, as well as any 

expert  assistance 
necessary to  

 complete the 
 inv estigation 
and 
 adjustment
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“Señor, no es 
accidente.” 
Although 
the salvor 
didn’t speak 
Spanish, he 
understood 
the spirit of the comment and acted on what he interpreted as a tipoff 
to fraud. SIU subsequently investigated, and the case ended with the 
owners being prosecuted. 

Failure to obtain an agreed scope of loss shows that the insurer has 
not completed a thorough investigation of a claim fairly and in good 
faith. In this way, it has failed to fulfill its obligation to the insured.

It is prudent, after the first meeting with the insured, to canvass the 
affected neighborhood. Neighbors may be able to add facts about the 
loss event, including its cause and origin. Statements should be obtained 
from these individuals to establish a complete picture of the loss. 

An examination under oath (EUO) is another important tool available 
to the insurer, its adjusters, and SIU investigators. However, this is 
only used sparingly: specifically, if questions arise about applying 
coverage to the loss, a potential fraud is suspected, or the insured 
requires it to prove the cause and amount of loss. 

The claims investigation also needs to determine the accuracy of 
statements noted in the insured’s application. Insureds may redirect 
accountability to their agents for any false statements uncovered—
for example, by saying they were misquoted—so investigators 
should also secure the recorded statement of the agent or broker 
and copies of the agent or broker’s file. 

Generally, success in bringing a claim of bad faith requires the insured 
to present clear and convincing evidence that “the insurer did not have 
a reasonable basis for denying benefits under the policy and that the 

Insureds Professionals

The insured cancels scheduled appointments with the 
adjuster for statements and/or  examination under oath.

 The insured is unusually aggressive and  pressures for a 
quick settlement.

The insured is difficult to contact.

 The insured is very knowledgeable about the claims 
 process and insurance terminology. 

The insured has a selective memory.

The attorney is known as a lawyer who handles suspi-
cious claims.

The attorney and body shop frequently appear linked.

The contractor arrives at the loss site without being 
 solicited.

The contractor offers cash incentives to get the job.

The treating physician immediately refers the claimant 
for a wide variety of tests not related to the original claim.

Claimants Facts of Loss

The claimant retains a lawyer immediately after the 
 incident is reported.

One or more parties present damages that are inconsis-
tent with the facts of the loss. 

The claimant has multiple insurance claims.

Several or all claimants are treated at the same clinic on 
the same day.

The claimant’s vehicle was purchased for cash.

Witness version does not align with the claim as 
 presented.

Presence of an overly enthusiastic witness at the scene 
of incident.

Losses occur just after coverage takes effect.

Losses occur just before coverage ceases.

Losses occur just after coverage limits have been 
 increased.

insurer knew of or recklessly disregarded its lack of reasonable basis in 

denying the claim.”2  As a rule of thumb, when three or more red flags 

exist, the investigator or claims representative should pursue further 

investigation with the professional fraud investigators in the company’s 

SIU. See “Attention-Grabbing Red Flags” for more information. 

The Qui Tam Solution 
California’s IFPA allows insurers to file whistleblower suits against 

fraud perpetrators. Additionally, as a qui tam statute, it allows both 

individuals to sue on behalf of private insurance companies and 

insurers to sue fraud perpetrators in the name of the state.

If the insurer reports hundreds of suspected fraudulent claims to, 

say, California’s Department of Insurance Fraud Division, and it 

refuses to investigate, the insurer is left with the following options:

1. Pay the fraudster the demanded sum.

2.  Refuse to pay and be ready to expend the effort and money 

needed to defeat the fraudster’s bad-faith suit.

3.  File a suit for declaratory relief seeking confirmation by the 

court that the insured perpetrated a fraud and is not entitled to 

any benefits under the insurance policy.

Attention-Grabbing Red Flags
While red flags are merely indicators of fraud, not  evidence of 
it, they serve as important triggers for  further investigation. 
 Adjusters and SIU investigators privy to the full array of red flags 
may be best-equipped to detect potential fraud, but awareness 
of even a small sampling of attention-grabbing red flags within 
several key categories can prove helpful.3 For example:
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4.  Be ready to defend a cross-claim for bad faith by the fraudster’s 
lawyers.

5.  File a qui tam action under California Insurance Code, Section 
1871.7.

Option 5 is a real weapon available to insurers who wish to defeat 
insurance fraud. The insurer who has collected sufficient evidence 
to establish beyond a preponderance of the available evidence that 
it was the victim of a single or multiple acts of insurance fraud may 
file suit under the statute in the name of the state of California. The 
punishment, if successful, will likely be enormous, with the state 
and insurer sharing in funds obtained.

Not all states, unfortunately, have qui tam statutes. Every first-party 
property policy contains the following language mandated by the 
statutory New York Standard Fire Policy:

“This entire policy shall be void if, whether before or after a 
loss, the insured has willfully concealed or misrepresented 
any material fact or circumstance concerning this insurance 
or the subject thereof, or the interest of the insured therein, 
or in case of any fraud or false swearing by the insured 
relating thereto.”4 

If, after a thorough investigation, the insurer determines, and can 
establish through a preponderance of all available evidence, that a 
fraud has been attempted, it must advise the insured that it will not 
pay the claim. Further, it must assert that it will declare the policy 
void in accordance with the policy language.

Just Say No 
Since it is often difficult to convince a state department of insurance, 
state attorneys general, and local prosecutors to prosecute insur-

ance fraud perpetrators, insurers must proactively act to defeat fraud 
themselves. If it cannot file a qui tam action, the insurer must, as a 
corporate requirement, refuse to pay an insurance fraud perpetrator.

The insurer who truly desires to defeat insurance fraud must take 
several steps. First, its entire claims department should be trained 
to recognize the red flags of fraud. Next, upon completion of the SIU 
investigation, coverage counsel must report findings of a prepon-
derance of evidence establishing a fraud attempt. Finally, once 
claims management is convinced the advice is proper, the claim 
must be rejected as a fraud.

After a suspected fraudulent claim is denied, one of two outcomes 
will result:

•  The insured will accept the denial and seek an insurer who is 
less aggressive.

•  The insured will sue (for breach of contract and breach of the 
covenant of good faith and fair dealing seeking contract, tort, 
and punitive damages). 

If the first outcome results, the files are closed, and nothing  further 
is required other than filing a report with the Department of Insur-
ance in accordance with the requirements of the state’s IFPA. 
However, if the insured chooses to pursue the second option, the 
insurer must retain counsel and instruct counsel that he or she will 
be expected to take the case to a jury verdict. 

To aggressively defend the lawsuit, this counsel will need to collect 
depositions from every involved insured, witness, and consultant; move 
the trial court for orders limiting the actions of the plaintiff  including, 
but not limited to, motions for summary judgment, motions to 
 compel discovery responses, motions in limine, and any other mo-
tion available to limit the case; advise the court that because the 

Insurers must  proactively act to 
defeat fraud   themselves
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insurer believes it was defrauded, it is against the insurer’s corpo-
rate policy to pay anything to a fraud perpetrator; and if, after trial, 
there is an adverse judgment against the insurer, immediately file 
an appeal.

The Future of Fraud
The lawyer for the Department of Insurance of each state is the 
state attorney general (AG). To remain proactive in their fight 
against  insurance fraud, insurers can advocate for a dedicated unit 
in the AG’s office. This unit would have a simple mandate: File and 
 prosecute every insurance fraud brought to the unit by the Fraud 
Division that has a better-than-50-percent-chance of success. 

Such a unit need not concentrate its efforts on major insurance 
frauds. Those can best be prosecuted by major fraud units already 
existing in the district attorney’s offices and in offices of the 
U.S. Department of Justice and the state AG. Instead, the state’s 
unit should concentrate on prosecuting cases of everyday insur-
ance fraud, which make up 90 percent of the money paid to fraud 
 perpetrators, in the range of $5,000 to $50,000. 

Importantly, single counts should be prosecuted. When prosecutors 
file multiple charges against defendants, the case becomes a major 
action requiring a great deal of time. And generally speaking, judges 
and juries do not want to be involved in prosecutions that take 
months to prosecute. 

That said, and fairness and justice aside, a dose of reality is warranted. 
Insurers send their departments of insurance reports on thousands of 
potential fraudulent claims a month. They do not have the staff, ability, 
or desire to investigate and prosecute every case brought to them. 
However, if only 5 percent of claims are investigated and prosecuted to 
conviction—and then publicized—the deterrent effect would be enormous. 

To help with this effort, the Department of Insurance should issue a 
press release concerning every arrest and conviction.

Further, sentences across the state must be consistent and reflect 
true punishment. I have seen criminals convicted of fraud receive 
sentences ranging from 24 hours to 24 years! 

To eradicate, or at least significantly reduce, fraud, insurance 
companies and states must work together, with each state invested 
in aggressively and vigorously fighting this crime. Today, a person 
perpetrating an insurance fraud need only be concerned about 
 payment delays or reduced amounts. Criminal prosecution of 
 insurance fraud is so minuscule, in relation to the amount of fraud, 
as to be nonexistent—and certainly does not act as a deterrent. 

But by establishing strong company policies, a proactive insurer 
can greatly reduce insurance fraud attempts against it. While it 
may end up spending millions to defend against fraud, it will also 
save multiple millions in improper indemnity payments. Plus, fraud 
 perpetrators will move from that insurer to another or decide to 
move to a more profitable criminal enterprise. 
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